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CROWN AND NISI PRIUS CASES, 

Hf ALL THE COURTS, 

For the Ten Years from 1856 to 1866 : With Notes to the more important 
Gases, elucidating the Law, and collecting the Authorities on the subjects 
to which they relate. In Four Volumes. Edited, and chiefly reported by 
W. F. FINLASON, Esq., of the Middle Temple, Barrister-at-Law. 

"A ralaable addition to our repoTta.**— Jurist, July 3rd., 1858. 
London : Sibtsns & Sons, 26, Bell Yard ; Swbbt ; and Mazwell. 



A TREATISE UPON MARTIAL LAW : 

As allowed by the Law of England in time of Rebellion : With Illustrations 
Drawn from the Official Documents in the Jamaica Case ; and Comments, 
Constitutional and Legal, chiefly with reference to civil and criminal 
responsibility for acts done in execution of Martial Law. By W. F. 
FINLASON, Esq., of the Middle Temple, Barrister-at-Law. 

London: Steyehs & Sons, Bell Yard. 

OPINIONS OP THE PRESS. 

**The publication of Mb. Finlasom's treatise— Bimultaneoualy with the Report of the 
Royal CJommissioners— is extremely opportune. Singular though it may seenij the 
subject of martial law has never, until now, been treated of by any of our legal writers. 
And as a natural consequence, the ignorance manifested when it became important to 
determine its nature, and the rules by which it is governed, was almost universal. * * * 
It is not too much to say, ttiat much of this misconception would have been avoided 
if such a treatise on martial law had been extant as that which was before us. Those 
who are acquainted with Ma. Finlason's writings are well aware of the exhaustive 
process to which he submits every subject which he handles, and will not be surprised 
to learn that he has broached no opinions which he is not in a position to support 
by a host of authorities. As a useful commentary. Ma. Finlason's book merits a place 
in ^le library of every educated man. For the legal profession it supplies a want which 
has long been felt."-— ifomt'n^' Pott, July 30th, 1866. 

"Ma. FiNLAsoN adds to his text a full commentary-^conatitutional and legal— bristling 
with innumerable authorities."-— ikiay Newt^ September 30th, 1866. 

NOTICES OF THE PEIESENT WORK. ^ 

" The author has swept every comer in his research for authorities in any way bear- 
ing on his theme ; and m this work will be found all that can be known oh the subject 
of martial law."— Zato Journal, September 6th, 1867. 

" It is well that any doubts which hong around martial law should be the subject of 
temperate enquiry. * * The author maintains that martial law, on occasions of 
special emergency, is part of our constitutional system. * * Tet the agitation of the 
question proves the necessity for determining the character ot martial law, the authority 
which it confers, and the restraints and regulations by which, its exercise ought to be 
limited. The author considers tliat the instructions lately sent to the Governors of 
Colonies from the Colonial Office are sufficient to answer this purpose." — Morning Post, 
October 16th, 1867. 

"There is no saying how things may grow : and no system of civilized jurisprudence 
would be complete if it did not recognize such a power as Mb. Finlason clearly estab- 
lishes in the British Crown. We heartily recommend his book to every lawyeP'; and, 
indeed, to every student of constitationallustory. "— ifonwn^ Herald, September 19th, 1867. 
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ERRATA. 



Page 8, line 15, for " legal," read " illegal." 
Page 9, line 4, for "as," read " on." 

# 

Page 11, line 8, dele "when." 

Page 25, line 11, for the full stop, insert a comma before "this." 

Page 27, line 14, dele " it," and lower down for " or any," read 
" ordinary." 

Page 29, line 10, dele "if." 

Page 33, line 2, for " of things," read " state of things," and for 

" exist," read " exists." 

Page 60, line 27, for " spoken," read " shaken." 

Page 66 (in notis), line 24, for " persons," read " prisoners." • 

Page 116, line 1, for "without," read "with." 

Page 127, line 13, in note, before "men," insert " armed." 

Page 142, at commencement of line 1, insert "with," and add to 
authorities cited in the note Wharton's Law Lexicon : " Martial 
Law ;" " The Law imposed by the Military Power." 

Page 155, in note (near foot of page), for " upheld," read "replied" 

Page 157, line 7, after "extended," read "and if it has been so 
adopted, then martial law can only be lawful." 

Page 204 (in notis), for " offences," read "oflScers." 

Page 205 (in notis), line 4, for " in resisting," read "unresisting." 

Page 215 (in head Kne), for " places," read " place." 

Page 221 (in notis), line 4, for " afloat," read " abroad." 

Page 239, line 9, dele " and." 

Page 259 (in notis), for " recording," read " regarding." 

Page 267, line 10, for " measures of law," read " war." 

Page 269, line 6, for "loci," read "fori." 

Page 283, Kne 7, for " emergencies," read " emergency." 



*,* The author desires to dtsclaim any intention to write disrespeotftiny of the Lord 
Chief Justice. At page 37, line 3, after " despotic," insert " no doubt the Lord Chief 
Justice meant no authority in the sense of direct Judicial decision." One of the 
learned Judges, however, has referred the author to the case of Luthers t. Harden^ 
7 Howard's Supreme Court Reports (N.S.), which declared the constitutional legality 
of martial law, in time of rebellion, et videpost^ pages 112, 115 

The author deems it only candid to'ackuowledge that in some isolated passages of 
his finrmer work— construed without referents to others — ^there might be an apparent 
inaccuracy, which might provoke some condemnation. The Lord Chief Justice, how- 
ever, did not confine his strictures to those passages, but denounced his fimdamental 
propositions {vide post^ pages 36 and 142), which the author deemed it his duty to 
wmtrtfain, and in doing so, to re-state the law on the subject— re-state it with greater 
care, correctness, and completeness. 
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CONSIDERATIONS 



VPO> 



MARTIAL LAW. 



miRODtJcnoN. 

Fboh times coeval with the very origin of our liberties, 
there has come 4owd to us the doctrine, that in time of 
rebellion the Crown mig^t, for the restoration of peace, 
declare war, and exercise its severities, against rebels This 
right or prerogative of the Crown was admitted, even by 
the authors of the great charters, at the very time they 
were affirmed and upheld, and it was indirectly, but dis- 
tinctly recognised by the high court of Parliament in a 
judicial decision (a), which declared its exercise illegal in 
time of peace. It was exercised on every occasion of 
insurrection which occurred in our annals, without either 
any statute to^ authorise it, or any act of indemnity to 
legalize it, except that in one instance, on account of 
dreadful excesses, an indemnity was deemed necessary : an 
exception which only serves to prove the rule. The 
exercise of this right is described, under the name of 
martial law, by all historians, and~ by one so accurate as 
Lord Bacon, who was a lawyer as well as an historian ; and 



(a) The case of Thomas of Lancaster, in which Parliament declared the 
execution illegal, because it was in time of peace (in tempore pacis) ; and 
both Coke and Hale cite this as a case of martial law. The Lord Chief 
^ostioe in citing the case, omits the material words, " in tempore pads,** 
which Coke and Hale point oat as the g^und of the deciuon. 

B 



2 INTBODUCTION. 

there are passages which show that be was aware that its 
exercise, except for the suppression of rebellion, was un- 
doubtedly illegal In his time, indeed, this was lost sight 
of, and it bad become applied, by commission, for the 
punishment and extirpation of all ordinary offences, in 
ordinary times. This was declared by the Petition of Right 
to be illegal (a), but neither the authors of the petition, who 
continued to exercise it;, nor the commentators upon it, 
such as Lord Hale, ever dreamt that its exercise, for its 
proper purpose, was abolished. And from that time to 
the present, in most familiar text books (&), there is an 
unbroken tradition of legal doctrine, that martial law, in 
-•which'the^CroWn is absbltlte; is "allowed by the law of 
England in time of rebellion. It is true that, as at com- 
mon law, an army would be illegal, except in time of war^ 

(a) The petition recited that certain commissiona had issued with power 
to proceed according to the justice of martial law, against such soldiers or 
other dissolute persons, as' should commit any robbery, felony, mutiny, or 
other misdemeanour ; and by such summary course and order as is agree- 
able to martial law, and is used by armies in time of war, to proceed to 
their trial and execution according to martial law ; and enacted that here- 
after no commissions of the like nature may issue forth to any persons 
whatever to be executed as aforesaid, lest by colour of them any be put to 
death contrary to the laws of the realm. Hale*s view of the meaning of 
this is, that martial law is not permitted in time of peace, and that is the 
view embodied in the recital in every Mutiny Act since the Se?olution, and 
affirmed by Hallam, vol. i. p. 240. 

(6) " Martial Law. — The law of war, that depends upon the just but 
arbitrary power and pleasure of the king, or his lieutenant ; for though the 
king doth not make any laws but by common consent in Parliament, yet, 
in time of war, by reason of the necessity of it, to guard against dangers 
that often arise, he useth absolute power, so that his word is a law " {Smith de 
Repvh. Aug., lib. 2, c. 4). This is cited in BlounVs Law Dictionary , ed. 
1670 ; in CcweWa DicHonary, ed. 1727 ; and in Jacobt, and in TonUine, ed. 
1835. It is also adopted in substance into American works (vide BurreWa 
Law Dictionary, New York ed., 1851, in which there is the following, under 
the head of "Martial Law. — ^A system of rules for the government of an army 
or adopted in timet of actual war. An arbitrary kind of law or rule, some- 
times established in a place or district occupied or controlled by an armed 
force, by which the civil authority and the ordinary administration of the 
law are either wholly suspended or subjected to military power." 
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and therefore there were no soldiers but in time of war, 
so under the name of martial law, which means literally the 
law of war (a), originally were included, not only that, but 
also the rules established for the government of the army 
as a military body, and which would more properly be 
called militaiy law, but extended to all the offences of sol- 
diers ; and that led to an apparent ambiguity, for military 
law, of course, in its nature, is only applicable to soldiers. 
But when a standing army was established, and this 
regular military law was enacted by sUttute, the other, 

(a) It is 80 defined in old books, {h>m its evident etymology, whereas 
military law is, it is equally evident, in an etymological sense, the law of 
an army. When there were no soldiers but in time of war, the first of 
course embraced the second ; and as this was so in Lord Hale's time, he 
uses the term martial law in that double sense, and, in a passage cited by 
the Lord Chief Justice, says it is no law, but something indulged, and 
indulged only to extend to the members of the army, or to those of the 
opposite army, and not to others, even though it were a time of war ; and 
that its exercise was not allowed in time of peace, which he says was in 
substance declared by the Petition of Bight. But as regarded soldiers, it 
applied to all their ofibnces. Then (as explained in the case of Gfrant v. 
Gould, 2 Henry Blackstone's Bep.), when our army was allowed in time of 
peace, martial law, in the sense of regular military law, ceased, except as 
embodied and enacted in the Mutiny Act, and was allowed only as regarded 
military offences, and not as regarded ordinary offences (ibid). Therefore 
martial law became in time of peace, and for ordinary offences, exploded, 
as any part of our constitution, and remained only as the law of war. 
And accoi'dihgly that case is cited in Mac Arthur on Court Martial, as 
showing the distinction between martial law and military law. We find 
that, when the great commentator wrote, all ambiguity had been removed ; 
and thus he wrote of martial law : ** Martial law is built on no settled prin- 
ciples, but is entirely arbitrary in its decisions, and is not indeed law, but 
something indulged rather than allowed as law : a temporary excrescence 
bred out of the distemper of the State, and not any part of the permanent 
and perpetual laws of the kingdom, and therefore it ought not to be per- 
mitted in time of peace." And therefore, he goes on to say, the execution 
of Thomas of Lancaster was declared illegal, because it was in time of peace, 
and it was laid down, that if a lieutenant hang any man in time of peace 
by martial law, it is murder,'' which is cited from Coke, in whose time 
soldiers were raised for actual war (1 Blackstone's Commentaries, ed. 
1800, p. 413). The Lord Chief Justice thinks these passages only refer to 
soldiers; but this is not the ground given by Parliament, by Coke, by 
Hale, or by Blackstone. This passage is commented upon in Tytler, 

b2 



4 INTRODUCTION. 

which is martial law proper, was understood as, inita 
proper sense, the law of war alone, and as absolute 
military rule; and at the time our great commentator 
wrote, was thus explained and elucidated as undoubted 
law ; and from that time to the present has been so laid 
down, in all books of civil or military law. After the era 
of the Bevolution, it is true that the exercise of this prero- 
gative, at all events, in its fulness, never arose in this coim- 
try, by reason, as Hallam observes, of our standing army ; but 
in Ireland, where the common law is the same, and where the 
necessity for martial law has unhappily arisen almost within 
living memory, it was exercised, without any statute to 
authorise it (a) ; and although, by reason of horrible excesses, 
bills of indemnity were required, and in several instances^ 
as those of Wolfe Tone, Mr. Wright, and Mr. Grogan, its 
exercise after the rebellion was over, or in districts where 
it had never been, and where, in fact, martial law did not 
exist, was undoubtedly illegal : yet even, when after the 
Union the Imperial Parliament thought fit permanently to 
regulate the subject, it not only did not negative the pre- 
rogative of the Crown to declare martial law, but dis- 
tinctly declared it, and carried it further, providing for its 
exercise not only in cases of actual, but ap|Hndanded 
rebellion ; and in districts where peace was not so destroyed 
but that the common law could have its course. And so 
even in our own time, no later than in the last i^gn, 

• 

(m Military Law, as if it referred to mUiiary law ; as though the great com- 
mentator were not aware that it had been for the greater part of a century 
established by statute ! This distinction between martial law and military 
law, when the above explanation is giVen, is easy and obvious ; but without 
attention to the history of the subject, there is an apparent ambiguity in 
the earlier works, which is likely to mislead, and as it misled Tytler, so it 
has misled the Lord Chief Justice, who evidently followed Tytler, a writer 
rather historical than legal ; instead of the works of Hough, MacArthur, 
and Simmons, which have been in use in the' army to the present 
time as text books, and which mark the distinction in the clearest and 
strongest manner. 

(a) In 1796, before any statute authorijdng it, martial law was proclaimed 
by the Lord-Lieutenant of Ireland, the proclamation stating that His 
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Parliament passed an Act relating to Ireland, in which 
the prerogative was not only declared, but enacted, and 
elaborate provisions were laid down for the regulation of 
its exercise in times of apprehended rebellion, and more 
especially for the trial of rebels by court-martial, whether 
civilians or soldiers. 

Miyesty's ^neml oflScer had orders to pnnlgh, locording to martial law, by 
deatii or otherwise, aU persons acting or in any manner assisting in the 
rebellioQ. Under this proclamation great excesses were committed, not 
only in the district in which the rebellion existed, bat in other districts. 
The rebellion was in Wexford, but Mr. Wright was flogged, without any 
militaiy authority, in Upperaiy ; Wolf Tone was tried in Dublin, where 
there was no martial law, and the courts were sitting ; and with refer- 
ence to the case of Mr. Qrogan, who was tried by court-martiul in 
Wexford, in 1798, it is enough to say .that if it was after the rebellion 
was thoroughly quelled, it was therefore illegal ; and, though th Lord 
Chief Justice does not state the facts, It would rather appear that this 
was the ease, and that, therefore, the execution was illegal ; and further, 
it was a case of treaton, which mighty be eonttruetive in eonsptring to rebel; 
and it is to be observed that the opinion of Mr. Hargreave, cited by 
the Lord Chief Justice, treats of it as an execution for treaton, and 
his opinion agunst it is evidently grounded on the assumption that the 
rebellion was over ; for he says that ^ he saw the right to arrest those in 
rebellion, and to have them imprisoned for trial according to the law of 
treason ; but he could not see that trying rebels, according to martial law, 
was, when Mr. Grogan was put to death, part of the law of England," and 
then he refers to the Petition of Right and Lord Hale's comment upon it 
already alluded to, to the effect that martial law is illegal in time of peace, 
that is, when rebellion was over ; or when it was merely apprehended ; for 
which reason a statute passed to authorlBc it in such cases. And in Wolfe 
Tone's case, the question was put upon the same principle, and Mr. Curran, 
the prisoner's counsel, admitted that if the rebellion were raging, martial 
law would have been legal. And be it observed that these were both cases 
of civilians. These, therefore, were cases of illegality ; and there were 
also horrible excesses, which required bills of indemnity. But the 
Imperial Act, the Irish Kebellion Act (1808), applied, whether or not 
the courts should be open, and applied to apprehended rebellion, and 
declared, "That nothing herein shall be construed to take away, or 
abridge, or diminish the undoubted prerogative of the Crown for 
the public safety, to resort to the exercise of martial law against open 
enemies or tndtors, or any persons, to suppress treason or rebellion.'* And 
the 8 &; 4 Wm. III. c. 4, declares and enacts that, nothing shall take away, 
abridge, or diminish the acknowledged prerogative of Her Majesty, for the 
public safety, to resort to the exercise of martial law against open enemiea 
and traitors. 
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So in India (a), if not in any of the colonies, regxdo^ 
tions, or acts of legislature, were passed, providing for the 
exercise of this important power. In 1846, an Act of the 
Legislature of Jamaica, passjed for the purpose^ received the 
sanction of the Crown under the government of Lord 
Bussell (&), and distinctly authorised the Governor in 
Council to declare and exercise martial law for the sup- 
pression of rebellion, without any definition or limitation of 
the term, without any restriction of its exercise, and leaving 
it to be applied and exercised according to the sense in 
which it was understood by Parliament in the other Acts, 
and in which it was explained by all text books of military 
law in the hands of the British army, as the application of 
absolute military law to the whole population. 

Nor was this the doctiine of military writers alone (c), 
nor even of lawyers in this country. It was equally laid 
down by the greatest constitutional writers, not only in this 
country, but America : and while the illustrious Hallam 
declared (d) that martial law was the suspension of civil juris- 

(a) In 1804, by Beg^lation X., the GoTemment of India declared that it 
may be expedient, in certain cases, that the Govemor-General should declare, 
and establish martial law ; and then it made provision for the regulation 
of its service. This was put in operation, and in 1817 was subjected to the 
comment and exposition of that sound lawyer, the late Serjeant Spankie, 
the Advocate-General of Bengal; and it is printed with his exposition in 
HouglCs Military Lqad^ ed. 1835. So in MacArikur on Court MarticU, and 
Simmons on Court MaHial — aU books of received authority in the British 
army — ^martial law is described as absolute military power, applying to . 
the whole of the inhabitants of the district 

(&) The 9 Yict. c. 35, which recited that it might be necessary to declare 
martial law, and then provided that it should not be declared except with 
the assent of the council. There was thus a restriction upon the power of 
declaring it, but no regulations for its exercise. 

(c) *^ The military law, as exercised by the authority of Parliament and 
the Mutiny Act, annually passed, together with the Articles of War, is not 
to be confounded with tJutt different branch qf the BoycU prerogative called 
martial law, which is only to be exercised in time of rebellion " {MacArthur 
on Court MartiaX, 1-10). So in Simmons on Court Martial, 1-14. 

(d) ** There may, indeed, be times of pressing danger when the conser- 
vation of aU demands the sacrifice of the legal rights of a few ; there may 
be circumstances that not only justify, but compel the temporary abandon- 
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diction, just as the Great Duke declared it to be the will of 
the commander, the great Chancellor Kent declared it as 
the absolute rule of a military chief. 

In this position the subject was left, both by Parliament 
and the Qovemment, in our colonial and foreign depend- 
encies. There were, for the most part, no definite instruc- 
tions to colonial Governors or military commanders, beyoi^d 
those contained in the books on military law. And 
accordingly, when in 1849, a rebellion broke out in Ceylon, 
martial law waa declared and exercised with some severity 
over the whole population of the disturbed, districts, for a 
period of ten weeks.. 

On. that occasion, under the government of Lord Russell, 
it was declared by the Government (a), that the Governor 

ment of constitutional power. It has been usual for all goTemments during 
an actual rebellion to proclaim martial law, or the suspension of civil 
jurisdiction'' {ffaUam'a Const, Hist., yoL 1.). " Martial law is quite a dis- 
tinct thing {i.e., from ordinaiy military law). It is founded on paramount 
necessity, and proclaimed by a military chief" {Kenfs Commentaries, vol. 1., 
10th ed., p. 377). 

(a) On that occasion^ the duty of a Colonial Qovemor in such a situation 
was thus described by an eminent statesman (Lord Bussell), then at the 
head of the Government. " Be it observed that the news of that insurrec- 
tion came suddenly upon the Governor. He immediately sent for an 
officer, to whose discretion and whose experience he might well trust. He 
acted according to that opinion. He immediately saw the general com- 
manding the forces. He took means by which troops should be at once 
sent to the points at which the insurrection had broken out. He took 
other means by which the rebels might be promptly met, and the rebellion 
promptly suppressed ; and, in order to do that more effectually, with the 
concurrence of the general and the Queen's Advocate, he proclaimed martial 
law in that district of the colony which was disturbed. The effect was imme- 
diate and most salutary, because, in a few days the armed resistance had 
ceased. But I must admit that it is a most serious resolution to come to, 
the establishment of martial law in any district, or in any part of a colony, 
on account of those circumstances which are inherent and inseparable from 
martial law. But the Governor had to consider, that if, on the one hand, 
martial law cannot be continued without the risk of punishments which 
may reach not the most guilty, but those who have appeared in arms, and 
are guilty according to the law of high treason and rebellion ; on the other 
hand, the consequence of refusing to continue, martial law or to put it in 
force may be this, that rebellion may gain a head ; that insurrection, which 
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had done his duty in thus declaring and carrying out mar- 
tial law. When Lord Cottenham and Lord Oampbell were in 
Parliament^ and the Attorney-General was Sir John Jervisy 
and the Judge Advocate-Qeneral was Sir David Dundas, 
an inquiry took place before a Committee of the House of 
Commons — an inquiry conducted by the most eminent men 
in Parliament at that time (a), and the Judge Advocate- 
Oeneral> and other persons of authority, were examined, 
and broadly and distinctly laid down the doctrine of martial 
law as it had thus been carried out, in terms so strong as 
to include everything which the military authoritie&r 
might deem necessary for the entire suppression of rebel- 
lion, and the restoration of peace and order ; and, indeed. 
Sir David Dundas boldly declared that tio act done under 
such authority would be legal, unless such an act as could 
not possibly be lawful, as wanton cruelty to non-com- 
batants. 

hi first is weak and may be easily crushed, may become formidable ; that 
the whole order of the colony may be destroyed; that the allegiance which 
is due to the Crown may be withheld ; that property to an indefinite extent 
may be spoiled and ruined ; but, above all, that humanity, for the sake of 
which martial law was withheld, that humanity itself may be lost sight of, 
and many more lives may be lost in the struggle that may ensue than would 
have been lost if martial law had for a few weeks been continued (Lord 
Bussell, House of Commons, May 29, 1851). 

(a) The committee took a great deal of evidence, comprising that of the 
Advocate-General of the colony. Sir J. E. Tennant, Colonial Secretary, and 
Sir David Dundas, Judge Advocate-General ; and they all laid down the 
above doctrines. '* The Governor may declare martial law upon a necessity, 
of which he is to judge" (Ev. of Selby, the Advocate-General, Q. 1861). 
'* The Governor gave general orders to the officer commanding in chief, to 
carry out martial law, leaving it to him to take what measures he might 
think necessary " (Ev. of Sir J. E. Tennant, before the committee on Ceylon, 
1850 ; Q. 8346). To the same effect was the evidence of Sir D. Dundas, 
the Judge Advocate*GeneraI. After stating that martial law was faA more 
extensive and arbitrary even than ordinary military law, and is not bound 
by written laws and formal rules, he said, *' I can conceive of cases in Vhich 
something might be done which no necettUy could pouihly jadify, as the 
torture of a child'' (Report of Committee of Inquiry, 1850, Q. 5448). 
" Martial law is a ' Lex non Scripta,' it arises on a paramount necessity to 
be judged of by the Executive. Martial law comprises all persons. All 
are under it in the country or district in which it is proclaimed, whether 
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On that occasIoDy also, debates took place upon the 
subject in both Houses of Parliament, and in the couise of 
those debates these doctrines were declared and bud down 
as* the authority of the greatest lawyers, and the highest 
civil and military authorities in the country (a). And 
although the attention of the Qovemment and of Parha- 
ment was thus called to the question, 'no measures were 
taken by Qovemment or Parliament to lay down any 
definitions, restrictions, or limitations as to the great power 
thus asserted and declared, or to provide any regulations 
for its exercise ; indeed^ it was declared impossible to limit 
or define it ; but it was left, as before, simply as being, 

they be ciyil or military. There is no regular praciioe laid down in any 
work on military law, as to how courts-martial are to be eondneted, or 
power exercised under -martial law; but, as a role, I should say that it 
should approximate as near as possible to the regular forms and course of 
justice, and the usage of the service, and that it should be conducted with 
as much humanity as the occasion may allow, according to the conscience 
and the good judgment of those entrusted with its execution." It over* 
rides aU other law. " It is entirely arbitrary • it is fiir more extensive 
eren than ordinary military law" (Vide Et. of Sir D. Dundas, Judge 
AdTOcate-Gkneral, before the Ceylon Committee, 1849-50). 

(a) The Duke of Wellington said, in the House of Lords, on the 1st 
April, 1851, in reference to the Ceylon rebellion of 1849, '* That martial 
law was neither more or leas than the will of the Qenend who commands 
the army ; in fact, martial law is no law at all." And Earl Grey, on the 
same occasion, said, ** that he was glad to hear what the noble Duke had 
said With reference to what is the true nature of martial law, for it is 
exactly in accordance with what I myself wrote to my noble Lord Tor- 
rington, at the period of those transactions in Ceylon. I am sure I was 
not wrong in law, for I had the advice of Lord Cottenham, Lord Camp- 
bell, and the Attorney-General (Sir J. Jervis), and explained to my noble 
friend, that what is called proclaiming martial law, is no law at all, but 
merely for the sake of public safety, in circumstances of great emerg^icy, 
getting atide all law, and acting under the mUiiarf potoerJ** Sir J. W. Hogg 
Chairman of the East India Company, said in the House of Commons, on 
the 29th of May, 1851, when an hon. member was inclined to carp at the 
statement of the Judge Advocate-General (Sir D. Dundas), that martial 
law was a denial of all law : ** But the Judge-Advocate was quite correct ; 
it was a denial of all law, and could not be the subject of regulation; when 
martial law was proclaimed, the commanding officer must use his discre* 
tion" (Pari. Deb. 1851, Ceylon). 
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adoording to the eommon consent of all authorities^ the 
establishment of absolute and discretionary militaiy power. 
Nor was this all. Ten years later, so recently as 
1859 (a\ the same doctrines were distinctly and broadly 
laid down by Mr. Headlam^ the Judge Advocate-General 
of the time, in an official letter, which was published, and 
which no one ventured to challenge, and in* which the 
nature of martial law, as absolute military authority, over- 
ruling all ordinary law, whether military or municipal, wa^ 
clearly and unequivocally maintained, with the entire 

(a) Letters of the Judge Adyocate-GenenJ, Not. 25, 1859> in answer to 
questions put by the Boysd Commissioners for National Defences. '* There 
is a broad distinction between martial law, called into existence by a pro- 
clamation of martial law, and the law administered by courts-martial for 
the ordinary government of the army, which for distinction and accuracy 
may be called military law. The latter, namely, military law, is applicable 
only to the army, and to such other persons connected with it as are made 
amenable to military law by express enactment This law is partly written 
and partly unwritten. The written portion of it is comprised in the 
annual Mutiny Acts and the Articles of War issued under them, the pro- 
visions of which, like those of the ordinary law of the land, have been 
divulged and ascertained by a series of decisions given by, competent 
authorities. The unwritten portion of it is founded on established usage, 
and is recognised by the legislature under the term ' custom of war.' The 
former, namely, martial law, which is the subject of the present inquiry, is 
so arbitrary and uncertain in its nature, that the term ' law ' cannot be pro- 
perly applied to it" ** Martial law,'' according to the Duke of Wellington, 
'' is neither more nor less than the wiU of the General who commands the 
army." In &ct, martial law means no law at all, therefore, the general who 
declares martial law, and commands that it should be carried into execu- 
tion, is bound to lay down the rules, regulations, and limits, according to 
which his will is to be carried out. The effect of a proclamation of martial 
law, is a notice to the inhabitants that the executive government has taken 
upon itself the responsibility of suspending the jurisdiction of all the 
ordinary tribunals for the protection of life, person, and property, and has 
authorized the mUUa/ry authorities to do whatever they think expedient for the 
public safety " (Letters of Mr. Headlam, Judge Advocate-General, 25th 
Nov. 1859, cited in the Appendix to the Beport of the Boyal Commission 
on National Defences, p. 90). It will be observed how entirely this distin- 
guished person agrees with the illustrious Hallam, and with Chancellor 
Kent, the two great constitutional authorities of our age. It may also be 
observed that the very words in which all these eminent authorities embody 
their view — ^ no law at all " — ate borrowe4 from the illuj3trious Uale, that 
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approbation of the Government^ of Parliament, and the 
whole country. And upon this footing the subject was 
left as before, except in Ireland and India^ without any 
other definition, without any restriction or limitation, and 
without any regulation for the future exercise of this tre- 
mendous power, admitted to be vested in any Colonial 
Governor. 

Accordingly, when on the occasion of the recent rebel- 
lion in Jamaica^ the Governor under a local Act not defin- 
ing martial law (a), but simply imposing certain conditions 
or restrictions upon the power of declaring it, which the 
statute itself implies was already in the Governor, he, under 
the advice of the Attorney-General, and with the assent of 
the Council, declared it iu a form of proclamation, drawn 
in accordance with these traditions and doctrines on the 
subject, and purporting to place the whole district under 
military rule, and to empower the troops to use the mea- 
sures of war against those found in rebellion. And he, in 
conjunction with the Commander-in-Chief, upon that prin- 

is, as applied to unwritten and irregular militazy law, as distinguiahed 
from regular or written military law. Throughout his charge the Lord 
Chief Justice has confounded these two different things. 

(a) 9 & 10 Vicf^ c. 35, s. 96, '* Whereas the appearance of public danger by 
invasion or otherwise may sometimes make the imposition of martial law 
necessary ; yet as from experience of the mischief and calamities attending 
it, it must ever be considered as amongst the greatest of evils, be it enacted 
that it shall not in future be declared or imposed but by the opinion and 
advice of a Ck>uncil of War consisting as aforesaid." And the Governor 
shall be authorised, (with such advice)^ in the event of disturbance or emer- 
gency, to declare any district under martial law (s. 97). The phrase 
martial law, here used in a statute, which does not define it, must therefore 
be understood in the sense in which it was understood and received hefore 
the statute ; and the advisers of the Governor so understood it, and inter- 
preted it in that sense. If they were wrong, whose fault is it ? Surely 
the fault of Government and Parliament, whose highest authorities had, for 
a long course of years, so taught them. But it is conceived they were 
right, and that martial law means this or nothing. The Lord Chief 
Justice seems to admit that if there ever was a case for martial law in 
that sense, this was that case, and that, under the statute, it applied to all 
in rebellion* 
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dple, appointed on officer to command the district, who 
accordingly assumed the entire and exclusive government 
of it. 

On that occasion, when the Governor, under the Local 
Act, with the assent of the Council, declared martial 
law, there were no regulations for its exercise (a). No 
instructions have been issued either to Colonial Governors 
or to military commanders by the Crown ; and, indeed, 
both Parliament and the Crown had acquiesced in what 
was laid down in the Ceylon case, that no definite instruc- 
tions could be issued. At all events none were issued^ 
and on the breaking out of the rebellion the Governor was 
left to his own discretion ; and he, having declared martial 
law, left its execution to the military commander. 

The Governor evinced from the first every desire to 
control and regulate the execution of martial law, to 
shorten the period of its operation, to substitute as soon as 
possible a policy of prevention for one of punishment, to 
limit the infliction of capital punishment to the most 
serious cases, such as murder or arson (&), to limit the 
infliction even of corporal punidiment as much as possible, 

(a) Mr. Cardwell, in one of hU considerate despatches, candidly ad- 
mitted that no instructions were issued to Colonial Gk>yemors on the 
subject. "I think it is due to Mc Ejre that I should accompany my 
observations by the statement that, in the instructions to Colonial Gk>yer- 
nors, no reference is made to the possible occurrence of such an emei^gency 
as that in which he was placed. How far it may be possible to frame 
^neral instructions which might assist the Gk>yemor in the case of future 
disturbances arising in any colony, is a subject which will receiye careful 
consideration at the hands of Her Majesty's Goyemment" 

(&) Thus, about ten days after the operation of martial law began, he 
wrote to the Commander-in-chief:— ''I am of opinion that all prisoners 
should as rapidly as possible be tried, and those who are not deserving of 
death or flogging be released. It is not desirable with our over-crowded 
jails to sentence prisoners to imprisonment, nor would I advise that flogging 
$fwM he retorted to mare than eon he helped. It is my intention to prochum 
a general amnesty in the county of Suny to all except those who have heenpar- 
Heipatore in th£ murder, excepting those who are found in possession of stolen 
property, and excepting those who are now prisoners awaiting trial, upon 
their coming in and reporting themselves to the civU or militay author!- 
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and to provide for the beat possible evidence in all the 
cases tried, and to send for trial only serious casea And, 
further (a), he did not consider it proper to try persons under 
jnartial law for offences committed prior to martial law. 

Upon the breaking out of the rebellion, the Governor 
took exactly the course which had been declared, by 
Qovemment and Parliament, in the case of Ceylon, to be 
the right course, except that he continued martial law only 
for four weeks instead of ten; and would not have con* 
tinned it in operation so long, had it not been that his 
orders and directions as to the disposition of the troops 
were in opposition to the instructions to Colonial Gover- 
nors (6) disapproved of, and opposed by the Commander- 
in-Chief of the colony. As the necessity for the continu* 
ance of martial law so entirely depends on the sufficiency 

Ues as submitting themselyes to the Qaeen*« authority ** (Deep. Oct 26). 
And a little afterwards to the Commander-in-chief:—"! would beg to sag* 
gest that the Colonel should be requested to furnish all the oTidence he can, 
either written or oral, against ea«A and all of the prisoners sent in under 
his authority ; and if no eyidence of serious crime was obtainable, they, 
would, as a matter of course, be released. If any of the prisoners sent in 
were taken in arms or with stolen property in their possession, the pofiiet 
who captured them should appear brfore the Courts to give evidence offaine 
ihem. It is onbf the captors who eon dedasre the grounds upon which the cap- 
tures were made ^ (Deep. Oct 80, 18d5). No particular instructions, how* 
ever, were issued by^the Commander-in-chief, and the GoTemor> intentions 
were m>t carried out 

(a) Thus, the Goyernor, writing to acknowledge the receipt of a despatch 
from the General expressing his intention not to bring to trial by court- 
martial certain prisoners on the grounds that the chaiges against them are 
or acts prior to the rebellion, said, " I assume that in coming to this 
decision, he has satisfied himself in each case that there is no eyidence 
directly connecting the prisoners with the immediate outbreak, and in thia 
yiew of the cane I consider he has exercised a wise and fust discrimination m 
eovUng to the determination he heu done" 

(6) According to these instructions, as stated in a lelter of Lord de 
Grey, War Office, December 1, referring to a former letter of Noy. 20. — 
** It is there laid down that, as the supreme authority in each colony is 
entrusted to the Goyemor, it is for him to determine the general nature of 
the operations to be undertaken by Her Miyesty's troops, Jot the suppres- 
sion of rebellion, and to order such st-eps as the safety and welfare of the 
colony may appear to him to require to be taken by the commander of the 
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ciency or insufficiency of military foice to preserve order, 
the disposition of military force is of the essence of the 
question ; martial law is in fact only a compensation for 
the disparity of military force ; and so soon as the military 
force is large enough to produce by its presence peace, 
confidence, and order, the necessity for martial law is at 
an end. This question, therefore, as to the disposition of 
the forces, had an important bearing on the continuance of 
martial law. 

The Commander-in-Chief gave no definite instructions to 

forces ; while it is the dui^ of the officer in command of the troops to obey 
such orders as he may receive from the Governor, and to adopt such 
military measures as may be best calculated to give effect to them." 
Nevertheless, when ten days after the declaration of martial law, the 
Governor began to think of its discontinuance, and desired, with that view, 
to distribute the military, reinforcements having arrived, throughout the 
island, to " prevent rebellion breaking out, and render life and property 
safe, and give a feeling of confidence to the inhabitants," his directions 
were disapproved of by the General, and thus all his plans were defeated 
(Desp. of Mr. Eyre, Oct. 26). The Commander-in-chief was desirous of 
concentrating the troops and declaring martial law over the whole or 
greater part of the colony, and at the time when the Governor was thinking 
of discountenancing it, the Commander-in-chief was pressing him to 
extend it (Desp. of Mr. Eyre, Nov. 3, 1865). The Governor, on the 
contrary, was for contracting and discontinuing the operation of martial 
law, and in order to enable him to do so he "was for distributing the troops. 
'* My own views are strongly adverse to the establishment of martial law 
in places in which, though excitement exists, and seditious language has 
been openly used, no actual outbreak has occurred (tftirf). The policy by 
which I have been guided is desiring to occupy temporarily a number of 
ports which we had reason to fear might become the theatre of outrage 
(Nov. I). If this policy is continued for a little time, the country will be 
restored to its usual quietude (t&uf). But this policy was disapproved of, 
and opposed by the Commander-in-Chief, and hence, about ten days before 
the discontinuance of martial law, the Governor wrote thus to the Secretaiy 
of State : '* It certainly may happen, and I trust will, that no evil may 
result from the omission in this instance to act upon the Governor's 
instructions; but it is quite clear that the Executive can make no satis- 
factory or useful arrangements for the safety of the colony as a whole, if an 
officer at a distance is to be authorized by the General commanding either 
to carry out the Governor's views or not as he may think expedient, and 
without the Governor having any opportunity of knowing for a consider- 
vftble period of time whether the arrangements he has directed have been 
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the militaiy commander entrusted with the command of the 
district (a), but left all to his discretion ; he in his turn 
issued, in the first instance, no definite instructions to his 
officers, who were therefore left to their own discretion ; and 
although he afterwards, indeed, issued some excellent orders, 
which laid down good principles, and afford useftd materials 
for future regulations, there were some unhappy excessea 

On that occasion, an opinion of two eminent lawyers 
was obtained and published (a); the effect of which was, that 

acted upon or not" (Desp. of Mr. Eyre, Not. 4). No one will question 
that the policy of prevention was the best. 

(a) He had no particalar inBtmctions from the Commander-in-chief^ and 
he in the first instance issued none to the officers, who therefore were 
left at first entirely to their own discretion, although afterwards he issued 
some admirable orders, quoted, with approval, by the Commissioners. 
At the first, howerer, the officers were left without any definite instmc- 
tiona, and could only be guided by their own discretion and the usages 
of the service. This was eyidently the view taken by the distinguished 
officer, the President of the Commission, for, in the examination of one 
of the officers, he put this as the governing question, "During the time 
your detachment was out, were they brought under control according to 
the usages of the service ! " (Ev. of Lieut. Adcock). That is, were they 
kept under orders, as for instance, in reg^ard to firing, which should only 
be tinder orders, and so as to other matters. It appeared from this that, 
in the view of Sir H. Storks, the usages of the service, coupled with military 
orders, formed the only rule. And this it is conceived is the true view, and 
is to be found laid down in Simmons on Court'Martial, But it appeared 
to the Commissioners that it was most unfortunate that the officers were 
left so entirely without definite instructions, and so much to their own 
discretion ; and their views were thus embodied and affirmed in the 
despatch of the Secretary of State on the subject : — '* It appears to them 
(the Government) to be evident that, even in the first excitement of the 
disturbances, and still more at some later period, if martial law was allowed 
to continue, instructions ought to have been issued to the officers to whom 
the actual conduct of the operations was entrusted, which would have 
rendered such an abuse of power impossible. They agree entirely in the 
words which you have used, that * much which is now lamented might have 
been avoided if clear and precise instructions had been given for the regu- 
lation of the conduct of those engaged in the suppression, and every officer 
had been made to understand that he would be held responsible for the 
slightest departure from those instructions. It does not seem reasonable to 
fiend officers upon a very difficult and perfectly novel service, without 
instruetions, and to leave everything to their judgment.' ** 

(a) ** Martial law is the assumption, by the officers of the Crown, of the 
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although all measures that were necessary for the suppres- 
sion of rebellion were justifiable, yet that the officers and 
men engaged were responsible before a ci^il or criminal 
tribunal for any acts which to such tribunals might appear 
in excess of what was necessary, even although these acts 
were committedj honestly, in the execution of orders, 
honestly given, by the proper authorities, and under the 
honest belief of their necessity ; and it was even distinctly 
laid down that for any acts of homicide, under such circum-* 
stances, the parties were liable to be indicted for murder in 
this country, and could legally be convicted. 

It appeared to the Author that this was so unreasonably 

absolute power exercised by military force, for the suppression of insurrec- 
tion, and the restoration of order and lawful authority. The officers of the 
Crown are justified in any exertion of physical force, extending to the 
destruction of Ufe and property to any extent, and in any manner that may 
be required for the purpose ; but they are not justified in the use of excesuye 
or cruel means, and are liable, civilly or criminally, for such excesses. 
They [are not justified in inflicting punishments after resistance is sup* 
pressed, aud after the ordinary courte of justice can be reopened. Courta- 
martial, by which martial law, in this sense of the word, is administered, 
are not, properly speaking, courts-martial, nor courts at all, and are mere 
committees formed for the purpose of carxying into execution that discre- 
tionaiy power assumed by the Gk>yemment.*~ (Opinion of Mr. E. James 
and Mr. Fitzjames Stephens)^ ^ The effect of the opinion, it wiU be ob- 
served, was that there was no legal authority in the execution of martial 
law; that it n^as a question in each case of necessity; and moreover, 
that of this necessity the jury were to judge ;'uid a jury in this 
country, at an immense distance from the scene, and under insuper- 
able difficulties in judging on the subject, with no adequate means, 
even of obtaining evidence upon it, still less of forming a judgment upon 
it The effect, therefore, of this opinion was, that if in any one case 
a jury in this countiy could be got to think the execution unneces- 
saiy, the persons concerned in it would be guilty of murder ; although 
at the moment it appeared to be necessary, and although every one in the 
colony honestly so believed, ai^d although they acted in obedience to 
orders from military superiors. It came therefore to this^ that the law 
said to officers, ** Do all that is in your opinion necessary to put down 
the rebellion ; execute any number of persons you believe necessaiy for 
the purpose ; but mind, if in a single instance you make a mistake, and 
direct an execution which an English jury twelve months afterwards 
may be brought to think unnecessary, you will be deemed guilty of 
murder." 
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nnjust, not to say absurd (a), that it could not possibly 
be law ; he could not reconcile it with justice or common 
sense, nor with the doctrines of martial law, which had 
been laid down by the highest legal and constitutional 
authorities ; nor with the current of authority upon the sub- 
ject, or the language of Parliament itself. And it appeared 
to bim, that the application of such a view of the law, to the 
case of these officers, would be, for special reasons (6), pecu- 



(a) The attempt to apply the doctrine would have involyed the most 
hopeless and monstrous injustice. Necessity, in such a sense, must of 
oouFse mean necessity with reference to the general condition of the colony 
or of the district, and must be determined by the central and supreme 
authority, upon the general result of facts at all points in it ; and it might 
be that an execution might be unnecessary with reference to the state of 
circnmstances at the particular spot where it took place, which nevertheless 
would be necessary with reference to the general condition of the dlBtrict ; 
or, on the other hand, the execution might appear to be necessary at the 
particular place, but with reference to the general condition of the colony 
might foe unnecessary. And if the test of criminal liability was to be 
necessity, there would be such an utter uncertainty as to what might be 
afterwards deemed a case of necessity, that the officers and men would be 
afraid in any given case to act, and thus would be placed in the most dis- 
agreeable dilemma between mutiny and criminal liability. No doubt, 
orders will not justify an act manifestly illegal, as, to shoot or hang a man 
in a state of peace, without conflict, or resistance, or trial ; but, as the case 
appeared, the act could not be manifestly illegal, for it is admitted that it 
might foe leg^l, that is, if it was necessary. But then it might turn out, or 
after the event it might foe thought to have been, unnecessary ; and then 
the hypothesis is, that however honest the act, and however necessary it 
might have appeared, it would be murder. Surely there never could be 
a greater or more cruel injustice. 

(6) The special considerations above alluded to are these; — At com- 
mon law the men could only be tried in the colony for any act com- 
mitted there, and there they would be able to get evidence. The Colonial 
Gbvemors Act, which allowed of trial in this country for misdemeanour, 
carefully made provision for the obtaining of evidence by means of commis- 
sion. The Criminal Consolidation Act, which was passed without refer- 
ence to such exceptional cases, merely enacted that in all cases of alleged 
murder of subjtets here or abroad, the trial may be here ; but no provision 
ir made for obtaining of evidence. And further, trial must be either at 
the assizes or the Central Criminal Court ; or removed by certiorari into the 
Court of Queen's Bench ; and in the former case there could be no special 
jury, and in the latter case no review of the law in a court of criminal appeal, 

C 
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liorly unjust ; and that their trial on any such charges would 
practically amount to a denial of justice, and be a deliberate 
sacrifice of men who had, it might be with more or less of 
error and excess, done their best on a great emergency, and 
at all events had saved a colony. 

The Author, therefore, wrote a book in which he en- 
deavoured to show that such was not the law (a), and 
that the doctrine of martial law laid down by such high 
legal, military, and constitutional authority, was in accord- 
ance with the law of England. That is to say, that 
although the declaration of martial law could only be 
justified by necessity^ and, as it was an act of State, 
or of Government, must be approved of by the Crown, 
subject to control of Parliament ; yet that when declared 

the Act for reservation of Crown Cases not applying to the Queen's Bench, 
Thus, therefore, when the case came into the Queen's Bench, the opinion of 
three judges out of five would rule the law without appeal, and the unfortu< 
nate men, without any power of obtaining the evidence necessary for their 
defence, might be convicted of murder, upon a view of the law, contrary to 
the opinion of almost all the judges of England. 

(a) The Author ventures to say, that he wrote that work entirely from a 
sense of justice, and a sincere desire to be of service to the cause of truth 
and justice ; and, on the other hand, without any knowledge of or commu- 
nication from or with any of the parties engaged in those unhappy transac- 
tions ; or, on the other hand, without any idea of approval of all the acts 
committed. Throughout the book he tried to confine himself to the ques- 
tion of legality, and declined to enter into that of moral propriety. The 
question he discussed was legal liability, and that alone. That is to say, 
whether, these acts having been done, those who did them could be con* 
victed as murderers; not whether they were rightly done. Unto the 
question of alleged excesses, in so far as they turned on questions of dis- 
puted fact, of course he did not enter; he took the admitted fiusts, 
and considered whether upon these statements there was legal culpa- 
bility. He had no occasion to enter into any question of wanton 
cruelty, for of course no English lawyer could hesitate to lay it down, as he 
did again and again, that wanton cruelty muM be illegal. Whether in fact 
there had been such cruelties did not belong to his subject to inquire ; enough, 
that the ofiicers denied directing them, and thus admitted their illegality. 
Dealing with admitted facts, as to a number of executions, the question was 
as to their bare legality, or rather as to their criminality ; and this question, 
and this alone, the Author discussed, declining very distinctly to enter into 
their moral propriety, that being a quesstion turning entirely on fact. 
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by sapmme authority, it had legal existence ; and that the 
lawfdlaess of indiridual acts in the execution of it, depended 
on the principle of authority ; and that, therefore^ all acts 
done within the declared district, under military orders^ 
were legal, at all events, if done honestly ; and that, in 
particular, as regarded trials by court-martial, it was enough 
if they were governed, not by the formal rules of common 
law trials but by the substantial principles of natural 
justice. 

The Author wrote his book in the interval between the 
conclusion of the inquity by the Royal Commissioners and 
the publication of their Report ; and, therefore, his was a 
concurrent and independent inquiry into the subject And 
when their Report appeared, a few days before the publica- 
tion of his book, he was gratified to find that it contained 
nothing at variance with the view of the case which he 
had thus ventured to put forth, and very much, directly or 
indirectly, appeared to confirm it. Indeed, the very ap- 
pointment of the Commission, and the whole tenor of the 
Report, appeared to imply that for acts done in carrying 
out orders honestly given under martial law, there could b6 
no legal liability (a). 

(a) Thus, vith respect to the primary quefition, as to the proelamation of 
martial law, tlie Oommiasioners said, the couneil of irar had good namtL 
for the advice which they gave, and that the (Governor was well jastifled ia 
acting upon that advice, though they disapproved of the eoniiniJanoe of 
martial law in its full force to the extreme limit of its statutory operation, 
and to the excessive nature of the punishment inflicted. And with refer- 
ence especially to the trials by courts-martial, the GommissionerB said :— ^ 
*' The number of executions by order of courts* martial appeared to ns so 
laige that it became very important to ascertain, as &r as we were able, the 
principles upon which the members constitatrng the courts acted, and the 
sort of evidence upon which their decisions were pronounced. It would be 
unreasonable to expect that in the circumstances nnder which these courts 
were assembled, there should be the same perfect regularity and adherence 
to technical rules which we are accustomed to witness in our ordinary tri* 
bunals ; but there are certain great principles which ought under no cir- 
eumstanees to be violated, and there is an amount of evidence which every 
tribunal should require before it pronounces a judgment which shall affect 
the life, liberty, or person of any human being. In the great mi^rity of 

c2 
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And not only so, but the practical conclusion at which 
he had arrived ^ confirmed by two sucoeasive Govern- 
ments, under the advice of their law officers (a). These 
Governments distinctly declared, publicly, and in the face 
of Parliament and the country, that all acts done in the 
declared district by military orders, under martial law, were 
legal, and did not require a bill of indemnity. And this 
conclusion was ratified by the almost unanimous assent of 
both Houses of Parliament, the Ministers of the Crown, in 
one House declaring the acts legal, and in the other House 
describing the prosecution as preposteroua 

caaeB the eyidence seems to have been unobjectionable in character, and 
quite sufficient to justify the finding of the court. It is right also to state 
that the account giren by the more trustworthy witnesses as to the manner 
and deportment of the members of the courts was decidedly &TourabIe. 
Bnt we think it right also to call attention to cases in which either the 
finding or the sentence was not justified by any eyidence appearing on the 
face of the proceedings. And then they pointed out that in a few cases 
the eyidence appeared to them insufficient to justify the findingfs, a conclu- 
sion which, as eyery lawyer knows, implies no doubt as to their legality; for 
at eyery assizes juries find prisoners guilty of felony against the distinct 
opinion and direction of the judge that the eyidence is insufficient ; and 
yet, eyen in such cases, the judge is bound to, and does pass sentence, for 
the yery reason that as thejf are judges of the facts, the conyictiona are 
legal. 

(a) Mr. Cardwell, the Secretary for the Colonies, in his despatch, de- 
claring the deliberate opinions of his Qoyemment upon the whole case, 
adopted the oonclusions of the Commissioners, and as the result, he wrote as 
foUows:—" Her Miyesty's Qoyemment are adyised by the law officers of the 
Crown that the effect of the Indemnity Act will not be to coyer acts done either 
by the Goyemor or by subordinate officers, unless they are such as (in the 
case of the Qoyemor) he may haye reasonably and in good faith considered to 
be proper for the purpose of putting an end to the insurrection, or such as (in 
the case of subordii^tes) haye been done under and in conformity with the 
orders of superior authority, or (if done without such orders) haye been 
done in good faith and under a belief, reasonably entertained, that they 
were proper for the suppression of the insurrection, and for the presenration 
of the public peace in the land. As regards all acts done by or under 
mUUary authority, her Majesty** Oovemmeni are advised that the proclamo' 
turn of martial law under the Island Statute of 1844 operated within the 
proclaimed district to giye as complete an indemnity as the Indemnity Act 
itself. But for any acts done beyond the proclaimed district the authority 
of the Act of 1844 and of the proclamation is inapplicable. Ciyilians 
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The country, therefore^ were not surprised when, after a 
bench of magistrates had declined to commit the Governor 
upon a charge of murder, even in a case in which he was 
alleged to have been personally implicated, by sanctioning 
the execution, the Lord Chief Justice of England, upon 
an indictment against the military officer in the same case, 
at the close of an elaborate charge, in which he avowed 
himself in doubt upon the subject, in effect directed the 
grand jury, in accordance with the authorities (a\ that if 
they thought the accused had acted honestly, and under an 

who may hare acted bond fide for the Buppreasion of the rebellion, although 
without military authority, would haye a protection secured to them by the 
Indemnity Act which they might not obtain from the mere operation of 
martial law." The law officers of the Crown at that time were Sir Roun- 
dell Palmer and Sir R. B. Collier. The succeeding Qoyemment were 
advised by Sir H. Cairns, Sir J. Rolt, and Sir W. Bovill; and they being 
questioned in the House of Commons, declared, after due deliberation, 
that all the acts done under military orders, or by courts-martiAl, were 
legal. And the Secretary of State for the Colonies, in the House of Lords, 
declared that a criminal prosecution under such oircumstances would be 
preposterous. 

(a) It is certain, said Lord Chief Justice De Grey, that no man ought to 
suffer criminally for an error in judgment {Miller v, Scares, 2 Sir William 
Blackstone's reports, 1144). So the case of Wall v. Macnamara, cited, 1 
Term. rep. ^36, an action against the Lieutenant-GoYemor of Senegambia 
for imprisoning him for disobedience of orders, Lord Mansfield said : — '' In 
trying the legality of acts done by military officers in the exercise of their 
duty, particularly beyond seas, where cases may occur without the posdbility 
of applicaJbion for proper advice, great latitude ought to be allowed, and 
they ought not to suffer for a slip of form, if their intention appears to haye 
been upright. The principal inquiry to be made by a court of justice is, 
how the heart stood. And if there appears to be nothing wrong there — 
great latitude will be allowed for misapprehension or mistake." This 
seems the meaning of Lord Chief Baron Macdonald in Governor Wall's 
case:— "When a well-intentioned officer is at a great distance from 
his native country, and it shall not appear that circumstances arise 
which may disturb and alarm the strongest mind, it were not proper that 
gtrictness and rigour should be required, where you find a real, true, and 
genuine intention of acting for the best for the sake of the public. He is 
not in a position for getting assistance and advice ; and if in those circum- 
stances he should be somewhat thrown off the balance of his understanding, 
and does not exceed ^frea% the line of his duty, allowance for such circum* 
stances ought to be given him." 
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honest and roaeohablo belief of authority, they should dis- 
miss the case. This is stated to be the effect^f his diireo- 
tion, for, although in some passages of his chaige he 
appeared to leave to them the question of the legality of 
martial law (a), yet that would be entirely a question of 
pure law; and it would be so contrary to principle and 
precedent to leave to the jury matter of law, that it is ta 
be presumed he intended, coupling it, as he did, with the 
candid avowal that his mind was left in doubt, to indicate 
to them that they ought to give the accused the benefit of 
that doubt, and determine the case, substantially, on the 
issue of honesty. 

The legal and military professions were prepared to 
receive, with deference, any exposition of the law which 
might be laid down by so exalted an authority bb the Lord 
Chief Justice of England. And the length of time which 
has elapsed since the unhappy events occurred which came 
in question, and the ample elucidation the law had re- 
eeived (&), in publications and foren»c discussions, and the* 

(a) The Lord Chief Justice appears ta have told the jury there were two 
questions : one as to the legality of martial law as applied to civiliaiis, the 
other as to the honestj of its application in the particular case, and in 
terms left the question thus : Was it legal? and if so, was it honest ? li i& 
conceived that the first would be a question of pure law, not for the jury ;, 
and that the other question should have been, not if it was legal, was it 
honest, but if it was not legal, was it honest ; and under a sufficient colour 
and belief of legal authority to take away that character of felonious and 
malicious homicide, which is essential to constitute the crimen of murder. 
And as to leave pure law to the jury would be unprecedented, and the Lord 
Chief Justice avowed he was in doubt ; surely he must have intended to leave 
to them substantially the question of honest belief in, and colour of, authority. 

(b) The Author's book had been published many months ; the matter 
had been argued with exhau^tive ability on the other view of the subject, 
by his learned friend Mr. FitzJames Stephen, whose- able arguments con- 
cerning all the authorities had been published ; and other gentlemen of 
ability had written largely on the sul^ect, so that all the materials for 
judicial decision had been for months before the mind of the Lord Chief 
Justice ; during the whole of which time he must have known that^ in all 
probability, the matter must come before him, and he had all that time 
^unple opportunity for d|sciissipn with his learned brethren ; so that there 
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opportunity thus afforded for research and for reflection, 
naturally induced the expectation of some clear and 
decided declaration of the law upon the subject The 
professions, however, were doomed to be disappointed ; for, 
though the charge dealt so largely in denunciation of 
doctrines laid down, or supposed to be laid down, that 
it was popularly taken as decisive, it really was utterly 
indeterminate and indecisive ; it laid nothing down clearly 
and positively on the subject : it appeared even to leave 
the matter of law to the jury ; it avowed a state of entire 
doubt ; and, indeed, assigned this as a reason why bills for 
murder should be found, in order to put the matter in a 
train for solemn determination (a). 

The Lord Chief Justice laid down, indeed, one proposi- 
tion of law (6), at which the Author was startled, and which 



never was an occasion when the world were more entitled to expect a clear 
and decisive declaration of the law. Yet, though there was much denun- 
ciation of law laid down by others, there was no positive declaration of 
law laid down by the Lord Chief Justice. And it must be observed that 
the mere denunciation of propositions laid down by others, involves really 
no declaration of the law at all ; it merely goes to the terms and expres- 
sions of partietdaT propositions. It leaves what the law really is, just 
irhere it was befoceL It simply amonnts to this, that a particular writer is 
more or less inaccurate, a matter of entire unimportance. 

{a) 'This, it is conceived, for reasons already mentioned, was an entire 
error. The law could not have been laid down definitively and decisively, 
fior with the least satisfaction to the public. 

(6) The Lord Chief Justice says, that '* we must bear in mind that we are 
not dealing with cases in which it is admitted that man cannot be put to 
death or punished, without some form of trial. We are not dealing with 
the case of rebels killed on the field of battle, or put to death afterwards, 
without any trial at aU. A rebel inarms stands in the position of a public 
enemy ; and you may kill him in battle, or refuse him quarter, as you may 
a foreign enemy (Charge, p. 25)." The Author was not aware that it was 
according to the usages of war to refuse quarter to an honourable enemy ; 
but be that as it may, he ventures to declare that, beyond all doubt it would 
be contrary to common law to slay a rebel who surrendered himself 
prisoner. All authorities of our common law lay it down that, if a rebel 
or traitor can be taken, he must be taken, and is entitled to legal trial. It is 
only when a felon cannot be taken, or resists apprehension, or is in actual 
conflict, that he can be lawfully killed. And even under martial law the 
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he ventures to declare is not law. In this and other 
passages, the Lord Chief Justice seems to have been 
willing to admit everything but the na/me of martial law, 
and to allow of it under the name of common law. It 
is very necessary, however, to distinguish what may iand 
may not be done at common law, or worse evils may follow 
than any which could result from the declaration of martial 
law, under responsible authority, and a paramount necessity. 
The Lord Chief Justice seems to have lost sight of these 
distinctions, and in his anxiety to avoid the name of martial 
law, to be ready to sanction things, in the name of common 
law, which both martial law and common law alike would 
condemn. Over and over again the Lord Chief Justice, in 
effect, concedes all that martial law involves, and some- 
thing more ; and though he will not admit it in name and 
in terms, yet, on the other hand, he nowhere ventures dis- 
tinctly to deny it. 

For it is most remarkable, that after such long time for 
consideration, and with such ample materials for judgment, 
the Lord Chief Justice, with views evidently most adverse 
to martial law, could not venture, anywhere throughout his 
elaborate charge, distinctly, and in clear terms, to declare 
it to be illegal. That is to say, he nowhere lays it down, 
in clear and distinct terms, nor indeed in any terms, that 
for the suppression of a rebellion of civilians, martial law 
may not be applied to civiliana He might well hesitate to 
lay that down, as it would come to this, that it may not be 
applied for the suppression of rebellion ; for, of course, in 
a rebellion of civilians, as there are no rebels but civilians, 
if martial law cannot be applicable to them, it is not 

Author ventures to say that it would be contrary to those usages of war 
which should regulate it, to slay prisoners in cold blood, except under the 
pressure of some imminent present necessity, without some trial ; for it ia 
well known that, in cases of rebellion, many are less guilty than others — 
they have been compelled to join ; or have done no actual mischief; and 
humanity and policy alike dictate some degree of discrimination, even in 
the terrible severities of martial law. And this requires inquiry. 
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available at all. Nay, it may be added, that not only does 
the Lord Chief Justice nowhere venture to deny this, but 
he virtually admits it ; for he admits that when a statute 
simply enacts, that martial law may be declared, without 
more, it does mean the application of martial law to 
civilians (although he thinks it is regviar military law, 
which, as will be shown, is impossible), and as, when a 
statute uses a phrase already used and known, without 
defining it, or altering its meaning, it can only be inter- 
preted in the sense in which it was previously used and 
understood. This admission by the Lord Chief Justice 
virtually amounts to an admission that martial law had 
been so understood (a), as clearly, and beyond all doubt, it 
had, according to the numerous authorities already cited. 

The language of the Lord Chief Justice, in some pas- 
sages of his charge, appears to imply that an arbitrary 
power is supposed of suspending at pleasure the constitu- 
tion of a country or a colony. No one has ever, that the 
Author is aware, imagined such a power. All the authori- 
ties upon the subject suppose, and he has throughout 
' assumed, that the constitution, or the ordinary course of 
law, is de facto suspended by the rebellion, or the state of 
war. If it is not so, then martial law would not be lawful ; 
if it is so suspended, then it is practically useless to discuss 
whether it is lawful, for it is dictated by a paramount 
necessity, rising above all law. But, in the view of the 
Author, the authorities establish that in such case martial 
law is recognized by the common law itself, and the Lord 
Chief Justice nowhere ventures distinctly to declare that it 

(a) It had perhaps occurred to the mind of the Lord Chief Justice that 
this was an admission which yirtually concludes the controversy, and 
accordingly in his printed charge he tries to avoid it, by suggesting a doubt 
whether his original idea was correct^ that *' martial law" in the statute 
meant martial law in this sense ; and he eagerly adopts a suggestion that 
it meant putting the militia under martial law I But they are already 
under it, when called out and employed ; and moreover, it is a queer way of 
putting down a rebellion to declare martial law, not against the rebels, but 
against the loyal soldiers of the Crown. 
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k not. But as it is admitted on all hands that there is 
and must be a power to do all that is necessary for the 
safety and protection of a country or colony, and it follows 
therefore that, if the course of ordinary law is defctcto sus- 
pended, so that it cannot have its course, the measures of 
war must be resorted to as against all who are in opposition 
to it ; and this, in effect, is martial law (a). 

The Lord Chief Justice does indeed lay it down broadly 
and dearly (&), that there can be no exercise of martial law 



(a) The Author was carefal in hiB hook to lay down, that it is not from 
the dechiration of martial law, hat from the rise of the rehellion, a rehel- 
Uon 80 formidahle as to stop the course of law, that the operation of martial 
law hegsn ; that it operated only as declaring a state of things already' 
exiating, the suspension of ordinary law. And when it is said, as it ia hy 
the highest authorities, martial law is the suspension of ordinary law, whai 
is meant is, that it implies the fsEust of such suspension. 

(6) ** If it be true that yon can apply martial law for the purpose of sup- 
pressing rebelUon, it ia equally certotnthat you eaimot bring men to trial 
iot treason vnder martial law after a rebellion has been mppreased. It is well 
established, according to the admission of everybody, even of those who go 
the farthest in upholding martial law, that the only justification of it is 
founded on the assumption of an absolute necessity, a necessity paramount 
<b aU letw ; and which, lest the commonwealth should perish, au^orises this 
arbitrary and despotic proceeding ; but it never has been said that martial 
law could be resorted to when all the acts of rebellion had passed away, and 
order and tranquillity had been restored, for the mere purpose of trying and 
pnnifthing persons when there was no longer any sufficient cause for with- 
drawing from the ordinary tribunals and ordlnaiy law *' (Charge, p. 29). 
Ko doubt ; but here it will be observed that the Lord Chief Justice plainly 
implies (1) that there may be a paramount necessity which will justify 
martial law ; (2) that where there is such a necessity, it is paramount to all 
Ittw— it is arbitraiy and despotic — whidi is all that was ever contended. 
Elsewhere, the Lord Chief Justice says, '* Would the Crown in case of 
itebellion have power to goyem the army independently of the Mu- 
tiny Act ? For instance, to declare ofiences capital which are not made 
80 by the Act 1 Would the Crovon have power to place the subject under 
mwrtioL lam f These are grave qtiesHons, Their solution is only to be found 
in a recttrrenee to first principles * (Charge, p. 69). The Lord Chief Justice 
does not go further. He had, indeed, already solved these questions, by 
Deference to the " first principles ** of necessity. The Author has endeavoured 
ikithe ensuing pages simply to carry out that solution of the <]aestion by a 
recurrence to first principles and judicial decisions. 
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lifter a rebeUkm is over, or merely for the purpose of trial 
and puiushment of the rebels^ but that was, as be hiioself 
says^ never doubted, and there is a marked contrast be- 
tween the clear and positive terms in which he lays down 
that, and the entire absence of any such distinct denial of 
the lawfulness of martial law for the suppression of rebel* 
lion ; added to which the terms in which he speaks of the 
latter, almost imply an admission, to say the least, not only 
of the possibility of its legality, but of its positive legality, 
when under an existing necessity, paramount to all law. 

And it is, the Author thinks, deeply to be regretted that 
the Lord Chief Justice, though he nowhere ventures to 
declare martial law for the suppression of rebellion to be 
iQegal, yet it should have produced the impressi<Hi that 
it was so ; although, after such ample opportunities for con- 
sideration and research, he has not discovered a single 
atom of authority in support of the proposition, which 
be does not, therefore, anywhere venture to lay down, that 
martial law, for the suppression of rebellion, is not lawful. 
Instead of that, the Lord Chief Justice has travelled into 
a variety of irrelevant topics, and accumulaXed instances in 
whieh martial law was resosrted to^ not for the suppression 
of rebellion ; cases where there was no rebellion, and where 
rebellion was over, and in which, therefore, of course, it was 
illegal But he cites no authority against martial law for 
the suppression of rebellion. And he nowhere meets and 
faces the case of a rebellion, such as defies all or any means 
of suppression; and he nowhere lays it down, either in 
clear and explicit terms, that in such a case martial law ia. 
not lawful, or that it is. He has simply denounced a 
writer who maintained that it was so. If the Lord Chief 
Justice had laid down clearly that it was not so, and had 
contented himself with so doing, the Author — although his 
own view of the law would have remained the same — 
would have deferred to such authority. But as the Lord 
Chief Justice, while, on the one hand not venturing to lay 
that down,, nor, indeed, to commit himself to any definite 
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proposition at all, has denounced the Author in no measured 
terms ; and has almost challenged him, from the judgment 
seat, to come forward and vindicate his views ; he does not 
feel that there would be any presumption in his attempting 
to do so ; and, indeed, it would almost appear that he 
owes it to the Lord Chief Justice and to himself to do so. 

The Lord Chief Justice seems to have supposed, and, 
indeed, suggested to the jury that they should find a bill 
for murder on the ground that the legality of martial law 
might be tested and determined (a). But this view 



(a) The Lord Chief Justice, in the course of his charge, said, ** Therefore, 
if you should be of opinion that this is a case in which the want of jurisdic- 
tion is either established, or is so far left a matter of question as that you 
think those who have exercised it ought to justify what they have done 
before a jury of their countrymen in an English court of justice, where 
every question will be carefully sifted, and the law carefully ascertained and 
determined upon the most mature judicial deliberation, then, I say, how- 
ever sorry we may be that gentlemen who have intended to do their duty, 
and who believed themselves to have been acting under a valid authority, 
should be made amenable at the bar of a criminal court for the crime of 
murder ; yet, if they have taken upon themselves to put a fellow-subject to 
death without lawful authority, they must be content to stand by the con- 
sequences of what they have done. If, in the exercise of an ftssumed power 
they have, in putting this man to death, done that which the Uw will not 
justify them in doing, they must be amenable to the laws of their countiy.** 
The Author ventures to protest against this doctrine, as utterly irre- 
concileable with legal principle or with the weight of authority. Kur- 
der is not mere illegal killing, or the indictment would aver that A. 
wilfully and unlawfully killed B. ; whereas that, as every lawyer knows, 
would be bad even after verdict. Murder is the killing another, "felo- 
niously, wilfully, and with malice aforethought ; " and though malice 
does not certainly mean merely personal ill -will, it clearly means some 
bad motive or feeling; and feloniously means at the least wickedly, 
which indeed, in old indictments, is alleged by way of explanation or inter- 
pretation of the other epithet. Now in almost all cases where one kills 
another unlawfully and wilfully, it is done wickedly and with bad motive ; 
and therefore the impression naturally might arise that wilful and iUegal 
killing must be murder as a matter of law, where in nine cases out of ten 
it would be in fact. And the Author avows that he at first entertained this 
idea, and that one or two passages in his book countenanced it But a 
closer consideration of the subject and examination of the authorities, has 
satisfied him that it is fallacious. The older text writers put numerous 
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involved the assumption that, on an indictment for mur- 
der, the simple question would be legality or illegality. 
But this, the Author ventures to think, was a great fallacy, 
and he does not think that, upon consideration, it will be 
found that a wilful and illegal homicide is necessarily 
murder. He ventures rather to think the law is, that a 
homicide wilfully iUegaly that is, knowingly or culpably 
illegal, is murder, not that the mere illegality of the act 
makes it murder; the question, he conceives, would be 
whether, if there was such a colour of authority, i.e., such 



iiMtances of illegal killing first as cases of murder, bat they are all cases of 
wilful ilkgality ; i. e., cases in which their legality tocu known. So it is of 
the case put by Coke as to martial law; as, that it is murder to hang a man 
by martial law in time of peckce. For a man must know that this is illegal ; 
it is clearly so. Otherwise, if there were rebellion, and the man acted 
imder orders, and it was not time of peace, even although the judges on 
strict consideration should hold that it was not time of war, so as to justify 
martial law. That case is never put as one of murder. Nor the case of a 
judge of assize sitting by some mistake without a commission. The 
maxim ignorantia legit non exctuat does not apply where the question 
is as to felonious malice, not of justification or excuse. There can be no 
felonious malice where there is an apparent legal authority. Thus, in 
Fotter*t Croum Law, after si^ng there must be malice either express or im- 
plied, he says, " I believe most, if not all, the cases in which our books are 
ranged under the head of implied malice, will, if carefully adverted to, be 
found to turn upon this single point, that the fiiet hath been attended 
with such circumstances as carry with them the plain indication of » 
heart regardless of social duty, and fatally bent upon xnischief (p. 257). 
Speaking of the responsibility of the judge who pronounces, and of the 
officer who executes a sentence, a great writer says:—'' If the person who pro- 
nounced the sentence had no colour of authority at all, it is undoubtedly 
murder in him and in the person who hnowingly executed such a sentence. 
But if there be but slight colour, and the judge acted bond fide, and under a 
belief, though mistaken, that he had competent jurisdiction, he could not, 
I think, be guilty of murder (East^s PUcu of the Crown, 95). It is true 
that it is laid down in BiiSseU on Crim^, that if any one person wilfully 
and illegally puts another person to death, that act is, primdfade, murder, 
unless it can be reduced either to manslaughter or excusable homicide, the 
proof of which lies upon the party who caused the death. But to reconcile 
this with the older authorities and with legal principles it is necessary, 
and only necessary, so to read it, as to apply the wilfulness, not merely to the 
act, but to the illegality. 
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appearance of it, a man rea80nably might believe he had 
authority, and whether he acted honestly in the belief of 
such authority. Otherwise, it is obvious the law would be 
in opposition to moral feeling, and sound sense and reason, 
and he has more than once heard a great judge lay it 
down that, in matters of criminal law, if a certain view is 
unreasonable, it can hardly be law. Upon this view, as 
the parties had acted under the authority of an Act of 
Parliament, and under orders from die highest dvil and 
military authorities, it follows that they could not, indepen- 
dently of any bill of indemnity, be criminally liable, unless 
they acted with bad motives ; and, therefore, the prosecution 
could not possibly, whatever the verdict, have determined 
anything as to the legality of martial law. 

These considerations are strong to show that the question 
of legality can practically never be settled by judicial deter- 
mination, seeing that, if men in authority have acted 
honestly in a great public emergency, no jury will be 
likely to find against them in any proceeding, civil or 
criminal, added to which, there is certain to be (as there is 
in the Jamaica case), a bill of indemnity. 

There is, indeed, one expression of opinion on the part 
of the Lord Chief Justice, in which the Author ventures to 
say he thinks most persons will entirely concur (a), viz., 

(a) " There are those who, though satisfied of the illegality of martial law, 
hold nevertheless that a Governor or other officer invested with execative 
authority from the Crown, is bound in case of necessity to put martial law 
in force, and trust to Parliament for a statutory indemnity. To my mind, 
the exercise of martial law cannot be put upon a worse footing. No man 
ought to be placed in the position of being called upon knowingly to 
violate the law. The only legitimate purpose of an Indemnity Act is to 
protect a man when placed in trying circumstances, and called upon to 
exercise a doubtful and ill-defined power, has gone, as is very likely to 
happen in such a case, in ignorance or haste, but not intentionally, beyond 
the limits of the law. If the legality of martial law be doubtful, and it is 
deemed desirable that there should be power to resort to it in great 
emergencies, let that power be recognised or established by Parliament. 
But in that case, let us hope that the exercise of martial law will be placed 
under due limitation, and its administration fenced round by the safe- 
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that the Qovernors of colonies or dependencies ought not to 
be left to act upon their own responsibility, trusting to bills 
of indemnity ; but that the power of declaring martial law, 
for the suppression of rebellion, ought, if doubted, to be 
declared and defined, and its exercise regulated and 
restrained, if necessary, by Acts of Parliament, or of 
the Colonial Xiegislatures ; or by instructions from the 
Crown. 

And although on a recent occasion, with reference to 
cases of local Acts, which, without any limitation or 
restraint upon the exercise of martial law, might appear 
to encourage Governors in declaring it without ade- 
quate necessity, the Colonial Secretary issued des- 
patches (a)f in which he condemned such local acts ; 



guards which were wisely provided by the Irish Act of 1838 (Chaise, p. 75). 
And elsewhere the Lord Chief Justice says, ** In case of need, a wise 
Goyemment would probably have recourse to Parliamentary authority for 
the purpose ; the more so, as then such restrictions and conditions can be 
placed on the exercise of this anomalous jurisdiction as may arise in the 
observance of those things which are essential to justice" (Chaige, p. 531). 
The Author may be permitted to observe that the above ideas as to the true 
scope of a bill of indemnity are precisely those which he ventured to ex« 
press in the preface to his work. 

(a) The following circular despatch by Lord Carnarvon to Colonial 
Governors, dated Jan. SO, 1867, on the subject of martial law, has been 
presented to both Houses of Parliament by command of Her Majesty:*— 
'' Sir, — Although I do not know that there exists in the colony under your 
government any law authorising the proclamation of martial law by the 
(jk>vemor, I think it advisable to communicate to you, for your information, 
and if necessary for your guidance, an extract of a despatch addressed by 
me to the Governor of Antigua, in which I have stated the views of Her 
Majesty's Government on this subject: 'An enactment which purports 
to invest the Executive Government with a permanent power of sus- 
pending the ordinary law of the colony, of removing the known safe^ 
guards of life and property, and of legalising in advomce such meaoires aa 
may be deemed conducive to the establishment of order, by the military 
officer charged with the suppression of disturbances, is, I need hardly say, 
entirely at variance with the spirit of English law. If its existence can in 
any case be justified. It can only be because there exists sudi a state of 
established insecurity as renders it necessary for the safety and confidence 
of the well-disposed that, in times of national emergency, the Government 
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and which coDtained some expressions apparently giving 
a countenance to the view thus repudiated by the Lord 
Chief Justice ; it is probable that, upon reflection, those 
expressions would be corrected by his sounder opinion ; and 
perhaps no more was intended than that the Governor 
should act upon his responsibility, and that if a bill of in- 
demnity should be necessary, as it might, even assuming 
the legality of martial law, for any unintentional error, 
there should not be a wholesale indemnity beforehand. On 
that construction the views of the Colonial Secretary and 
the Lord Chief Justice would substantially concur. 

So far as it is possible to extract any definite pro- 
positions on the subject from the charge, the proposi* 
tions it presents are these : That martial law means 
merely the common law right of resistance to actual in- 
surrection — i. e. nothing ; or the application to civilians of 
regular military law, which is impossible, seeing that 
this military law exists only by statutes, which are 
expressly limited to soldiers of the crown. In either 

should pofsess this extraordinaiy facility for the suppression of armed 
rehellion. But whatever apprehensions or disturbances which maj exist 
in any of Her Majesty's colonies, it is certain that no such chronic insecu- 
rity prevails in any of them, and in no colony, therefore, should the 
power given by the present law to the Governor of Antigua be sufiered to 
eontinue. I think it, therefore, necessary to repeat the instructions given 
by my predecessor, and to request that you will cause to be submitted 
to the Ie/3:islature an Act repealing so much of the law as authorises 
the proclamation of martial law. I have only to add, that in giving^ 
these instructions. Her Majesty's Government must not be supposed to 
convey an absolute prohibition of all recourse to martial law under the 
stress of great measures, and in anticipation of an Act of Indemnity. The 
justification, however, of such a step, must rest on the pressure of the 
moment, and the Governor cannot by any instructions be relieved fix>m the 
obligation of deciding for himself, under that pressure, whether the re- 
sponsibility of proclaiming martial law is or is not greater than that of 
refiraining from doing so.* The last passage appears to contain the 
pith and true meaning of the despatch. The Act of Indemnity 
alluded to may be merely an Act such as is almost always required 
for casual unintentional illegalities, such as the Lord Chief Justice 
alludes to. 
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vie-w the declaration of martial law becomes an absurdity, 
for it is a declaration of things which already exist, and 
one which cannot possibly be applicable (a). And in either 
view the recommendation of the grand jury, that martial 
law should be more clearly defined, would become nugatory 
and unmeaning, for in such view there is no such thing as 
martial law. To be anything, it must be absolute. 

For this very reason, more than half a century ago, the 
East India Company had wisely framed regulations, defining, 
regulating, and restraining the exercise of the imdoubted but 
terrible power of martial law (b) ; more than thirty years ago, 
as already mentioned, Parliament did this for Ireland 
More than a quarter of a century ago, the suggestion was 
thrown out, in a military work of high authority, that the 
exercise of martial law in time of rebellion, in our foreign 
dependencies, should be regulated and restrained ; but it 
was not done, and military commanders were left to 
act on their own discretion ; and then the Governor and 
ofiicers, who, left without regulations or directions, did their 
best to save a colony in a terrible emergency, were to be 
arraigned as murderers, because it was said that they had 
not exercised due control (c). It was, therefore, most wise 
and just that the grand jury, if they believed there was 
such a power as martial law, should desire that it be more 
cleanly defined. 

(a) It has been always held, that regular military law only applies to the 
soldiers of the Crown (vide Bradley v. A rthur, 4 B. & C. 292), and it would 
indeed be a new doctrine that the terms of statutes, expressly limited to a 
particular class of persons, could by proclamation be applied to others. 
This is a legal impossibility; nothing but a statute can extend a statute, 
and there must be a positive explicit enactment that the former statute 
shall apply to other classes of persons. Proclamation of martial law in 
time of rebellion, whether by statute or otherwise, may have some effect or 
no effect, but it cannot possibly have tluit effect. If it has any effect, it 
must be that which all writers describe it to have, viz., the establishment 
of something wholly abnormal and arbitrary. 

(6) Vide ante, p. 6 ; et vide Hough's MUitary Law, in which will be 
found the Regulation on the subject already alluded to. 

(c) The yery &ct that Parliament considered it necessary in this Act to 

D 
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The Lord Chief Justice declared his concurrence in that 
recommendation^ and does not appear to recognize in it 
any inconsistency with his own views. But if the view 
which the Lord Chief Justice appears to adopt is correct, 
that martial law (a) is the application of regular military 
law, then of course it does not require to be more clearly 
defined, for it is already as strictly defined as it possibly 
can be. But if it be, as all authorities declare it to be, 
absolute military authority, then, indeed, there is great 
need for definition and regulation, and in all that the Lord 
Chief Justice says on that head, no one more heartily 
concurs than the Author ; and he would willingly contribute 
any assistance, in the way of suggestion, to carry out the 
recommendation. 



provide regulations for courts-martial in time of rebellion, appears plainly 
to imply the belief of Parliament, that under martial law there might be 
such courts-martial on civilians, and also that unless statutes so provided, 
these courts-martial would not be subject to strict regular military law ; or 
otherwise these regulations would have been imnecessary. It may be 
observed here, that the Lord Chief Justice is under an error in supposing 
that in the Ceylon case the courts-martial were regularly constituted under 
the Articles of War ; on the contrary, the chief ground of complaint was 
that they were not, and it was on that occasion the Duke of Wellington 
said martial law was arbitrary. In order to repel that objection, the Lord 
Chief Justice tries to distinguish Ceylon as a Crown colony, though 
elsewhere he appears to be under the impression that British, subjects carry 
the common law with them ; and if so, the distinction of a Crown colony, 
which only has regard to the form of government, can make no difference. 
If, however, all the high authorities referred to are right, martial law ia 
recognised even by the common law of England, so that this distinction, 
even if it exists, is not now at all material. The same observation applies 
to the elaborate argument of the Lord Chief Justice, directed to show that 
the common law previously in Jamaica, and it is still more irrelevant, 
because there is a statute in that colony expressly authorising martial law. 

(a) The Lord Chief Justice had not observed the legal impossibility of 
extending regular military law, which by statute applies only to 
soldier?, for which reason all authorities carefully distinguish regular 
military law from "martial law" {vide MacArthur, Simmons, and 
Chancellor Kent, cited ante). But a little reflection would have shown 
him that the application of this regular military law, in time of rebellion, 
is practically as impossible as it is legally so ; for in distant colonies and 
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But, then, this necessarily involves and implies that there 
is such a thing as martial law, as distinct from common 
law, and from all ordinary law, municipal, or military. 
For ordinary law is regular and well-defined already, and 
needs no clearer definition ; and if such a thing as martial 
law does not exist distinct therefrom, it cannot be defined. 
But if, as the highest authorities, legal, military, and con- 
stitutional, have always laid it down, it is the suspension of 
civil jurisdiction (a), as declared by the Royal Commission, 

dependencieB, where the necessity for martial law is most likely to arise, it 
would be impoasible to cany out the requisitions of regular military law, 
on account of the deficiency of officers of the proper rank to form courts* 
martial according to the rules. This, however, is no reason why this 
regular military law should not, as far as it is applicable, be made the basis 
of regulations on the subject ; and it is remarkable that a quarter of a cen- 
tury ago this suggestion was thrown out in a military work {HoughU 
Military Law) ; in which it is suggested that courts-martial, in time of 
rebellion, should be constituted as under the Irish Rebellion Act. " Tiiere 
may be various acts, such as circulating papers, exciting disafTection, &c., 
which should be defined, and the punishment laid down. They might be 
tried by military courts, but general courts-martial, say with seven or five 
officers, or even three, if more could not be assembled without incon- 
venience. It may be inconvenient to hand them over to the civil power ; 
the courts may be framed as under the Irish Suppression Act of 1833 " 
{Hough's Military Lavjj 350). 

(a) It is remarkable that the Royal Commissioners in the Jamaica case, 
incidentally and indirectly, but not the less distinctly, defined martial law, 
and defined it in the words of the great constitutional historian, Hallam, 
as "the suspension of civil jurisdiction," and as virtually arbitrary ; for, 
after describing the evils which prevailed during the existence of martial 
law, they said, '* We fear that this to a certain extent must ever be the case 
when the ordinary laws, firamed for the suppression of wrongdoing and 
the protection of the welldoer, are for a time suspended. The circum- 
stances which are supposed to render necessary their suspension are almost 
sure to be such as to excite both fear and passion, and some injustice." 
And they went on to declare, " that by the continuance of martial law in 
its full force, to the extreme limit of its statutory operation, the people 
were deprived for a longer period than necessary, of the great constitutional 
privileges by which the security of life and liberty is provided ; " which 
plainly implies that it had that effect. And be it observed, that the 
Jamaica Act did not define martial law, but simply allowed and declared 
it, so that whatever it was at common law, it was under the statute. The 
Commissioners, therefore, evidently took the view the Author had ventured 

d2 
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and by two successive Governments, then, indeed, it may 
be well that it should, as far as possible, be defined, regu- 
lated, and restrained. 

Nevertheless, the Lord Chief Justice, probably not 
having observed that the proposition had already been 
virtually adopted by the Eoyal Commissioners, and by the 
Government which appointed them, pronounced the 
strongest reprobation upon the Author's fundamental pro- 
position as to martial law, which was simply an expansion 
of the doctrine laid down by all the greatest constitutional 
authorities who had ever written or spoken on the subject : 
— '' Martial law is the suspension of all law but the will of 
the military commanders entrusted with its execution, to be 
exercised according to their judgment, and the usages of 
the service, with no fixed or settled rules, and not bound by 
the rules of ordinary miUtary law " (a). The Lord Chief 



to put forth, that it is the suspension of all ordinary law. And this view 
was yirtually adopted by the Govemment, for the Secretary of State wrote 
thus upon the above passage : *' They agree entirely in the words which 
you have used, that much which is now lamented might have been avoided 
if clear and precise instructions had been given for the regulation of the 
conduct of those engaged in the suppression, and every officer had been 
made to understand that he would be held responsible for the slightest 
departure &om those instructions. It does not seem reasonable to send 
officers upon a very difficult and perfectly novel service without instructionSt 
and to leave everything to their judgment." All this plainly implies that 
everything was left to their judgment. 

(a) The Author had simply embodied in his text the doctrines laid 
down by the Judge-Advocate-General, Sir David Dundas (vide ante), and 
which he quoted, with others, in a note. The Lord Chief Justice^ in his 
charge, cites the whole as the Author's, and the Author's alone ; and not 
only does not mention that he had cited, and simply embodied, sucli^ 
authorities, but clearly by his language implies the contrary : that these 
doctrines were quite novel, and the coinage of the Author's brain. The 
works of Hallam and of Chancellor Kent were published many years ago, 
and the former defines martial law as the suspension of civil jurisdiction, 
and the other as absolute law, ** proclaimed by a military chief," carefuUy 
contrasting it with ordinaiy military law. The Lord Chief Justice, no 
doubt through some mistake of a copyist, left out the word '* ordinary" in 
the above proposition of the Author's, which of course entirely alters the 
sense : as it stood and as it stands above, it is, he conceives, undoubted 
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Justice declared, that he '' could find no authority for any 
such doctrines/' and pronounced them to be " detestable, 
mischievous, and despotic/' Yet, in this same passage, he 
cited, as part of the Author's text, quotations from the 
opinions of Judge- Advocates-General ; and a little later, 
in the course of the same charge, he quotes, as the Author 
had done, the opinions of Hallam, Lord Campbell, and Lord 
Cottenham^ to the like effect, and he might have quoted 
that of the illustrious Chancellor Kent 

So the Lord Chief Justice, not aware apparently of the 
weight of judicial authority (a) upon which the Author had 
written, condemned certain propositions of his, following 

law, and is simply a reproduction of the opinion of Hallam, and of Kent, 
and of Lord Campbell, and Lord Cottenham. The Lord Chief Justice can 
only say that "he thinks Mr. Hallam is in error;" but the weight of 
authority is so overwhelming that he must not be surprised if people adopt 
another hypothesis. 

(a) Thus, even as to regidar courts- martial, Lord Loughborough says in 
Cfrant y. Gould, 2 H. Blackstonels rep. 68, that courts-martial are not 
bound by all the rules of evidence as courts of law are ; adding, " It would 
be extremely absurd to expect the same precision in a charge before a 
court-martial as in a conviction before a magistrate." And they are 
not bound by aU the rules of law, which prevail in the common law 
courts (Sex v. Suddis, 1 East rep. 827). " The natural leaning of the 
courts of common law,." it was said, ''was in favour of prisoners, and 
judges gave way too easily to formal objections on the part of prisoners " 
(ibid). So as to amount of proof, the common law requires that it should- 
be conclusive ; and thus, for instance. Lord Geoige Gordon escaped^ although 
the case was clear {Rex y. Lord Qeorge Qordon^ 2 Doug. 592). But in 
several cases in our courts it has been laid down that there need be no 
formal trial, but only such an honest examination of the cctae <u the circumf 
stances wiU admit of (^Wright v. Fitzgerald, 29 State Trials, 760 ; WaWs 
Case, 28 State Trials, 591). It was in the spirit of these authorities the 
Author wrote. The Lord Chief Justice, without noticing these authorities, 
censured him for so writing in accordance with them, and seems to have 
supposed that the Author meant that substantial proof should be dispensed 
with. Nothing was further from his intention. He was speaking in the 
spirit of the authorities he cited, and of the dispensation of strict and 
formal rules of proof. Any apparent departure from that principle must be 
ascribed to misconception of his meaning or to incorrectness of expression. 
He distinctly wrote that there ought to be ** the most ca/rrful inquiry that 
can be made under the circumstances." 
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logically from the foregoing one, cmd resolving themselves 
into this, that as martial law implies the suspension of 
ordinary law, it is not fettered by strict formal technical 
rules, but only by the principles of substantial justice. And 
here again he does not appear to have been aware that 
this had, in eflfect, been laid down by the Royal Commis- 
sioners in their Report ; that it would be unreasonable to 
expect in courts-martial, under martial law, a strict ad- 
herence to formal rules, but that there ought to be a regard 
to the eternal principles of substantial justice. 

The Lord Chief Justice does not anywhere venture dis- 
tinctly to say that courts-martial under martial law are 
regulated by the strict rules of evidence and procedure at 
common law, although he thinks they should pursue the 
procedure of regular military law ; and, for a legal reason 
already mentioned, that appears to be impossible. But if 
they are bound by the rules of ordinary law, whether civil 
or military, what necessity is there that their procedure 
should be more clearly defined or regulated ? for, as the 
Lord Chief Justice says> nothing can be more rigidly regular 
than ordinary military law, for which purpose it is utterly 
unsuited to time of rebellion and war. 

The Lord Chief Justice appears to have been under the 
impression that some passages in the Author's work 
implied that men might be executed under martial law, 
without due inquiry, or sufficient evidence (a). The 



(a) This impression may partly have been derived not so much from what 
the Author wrote, as from what he did not write ; and the absence of any 
expressions of reprobation as to any of the cases of execution under 
martial law. But the Lord Chief Justice forgot that he had had the oppor- 
tunity, which the Author had not had, of reading the evidence taken 
before the Royal Commissioners ; whereas the Author had only read the 
official Reports, and the Report was not published until his book was almost in. 
print. Indeed, at that time, the Author was in the same position as the Gover- 
nor, and can make the same excuse, viz., that the reports of the trial did not 
come to him, they went to the military authorities ; and he might fairly pre- 
sume, in the absence of evidence, that they were fairly and properly conducted, 
as it appears by the Report they were in most caseis. Moreover, although 
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Author does not think that this would be a just construc- 
tion, even of any isolated sentences torn from the context ; 
but of this he is sure, that it would not be the construction 
to be drawn from a fair and candid consideration of the 
entire passages in which they occur; at all events, 
coupling them with other passages, in which he speaks 
clearly and strongly of the necessity for a grave and care- 
ful inquiry in every case of capital or corporal punishment 
But the truth is, that the Lord Chief Justice entirely mis- 
took the scope and object of the Author's observations 
upon this matter, which was not what should be done, but 
what had been done, and not its propriety, nor even its 
legality, but its legality with reference to criminal lia- 
bility. And he very distinctly laid it down that, in 
matters of this nature, more especially when human 

the Author might easily have gained a little cheap credit by profeasiona of 
hninanity at other people's expense, he did not think it generous at that 
moment to say anything which might tend to increase the weight of 
obloquy under which the Governor and officers were then labouring. But 
as his ideas upon the subject have been so misapprehended, as were those of 
the Goyemor, an account of matters as to which neither of them knew 
anything until the enquiry by Commission, he feels it his duty to declare 
that there are cases in which men were executed apparently without 
evidence to connect them with the rebellion — or, indeed, of any crimi- 
nal offence whatever ; cases which (unless there were circumstances not on 
the notes), no man can contemplate without pain ; and though he rejoices 
to think with the Oommissionen that these cases were not only few, but 
were the exceptions, yet such cases ought not to occur under a humane 
and careful execution of martial law ; and their occurrence shows a grave 
want of care, not only upon the part of the particular officers who sat on 
the court-martial, but, what is fax more important, upon the part of the 
Commander-in-Chief, whose duty it was, as the Author conceives, and as the 
CommissioneiB seem to have thought, to revise and reconsider their findings. 
And it is only justice to the Governor to say, that not only in fact did he 
know nothing of these cases, but that, according to the view of the Attorney- 
General and the military Commander, he had no right or power to inter- 
fere ; for which reason the reports did not go to him. For the future, this 
is to be altered ; by the official opinions of the Secretary of State, and both 
the Governor and the Commander will be held responsible, upon which, it 
follows that the reports must go to the Governor as well as the Com- 
mander, fiut it was not so considered at the time. 
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life is concerned, no degree of care is too great, and that 
the greatest possible degree of care ought to be exercised ; 
although he also laid it down that, while there might be a 
degree of recklessness, which would amount to murder, it 
was not every degree of want of care which would involve 
criminal liability. And this view is entirely adopted by 
the Lord Chief Justice, who left to the jury whether, not- 
withstanding his own opinion as to the insufficiency of the 
evidence, the parties implicated acted in an hxmest belief of 
its sufficiency. So that on this point there is no difference 
whatever, the Author is happy to say, between his law and 
that of the Lord Chief Justice. 

In dealing with the matter in the light of criminal lia- 
bility, the Author had to refute the ridiculous notion which 
prevailed, that the inmifjiciency of evidence (where there 
was any evidence in itself, would make the execution 
illegal), and not only so, but an act of wilful murder (a) — a 

(a) It is only fair to the Commander-in-Chief and the military Com- 
mander, to say that they more than once Uid this down: — Thu8» the Com- 
mander-in-Chief writing to one officer said, '' One of two counieB seems to 
me under martial law, to be the rule for your conduct; if on eour^l 
invettigation the captured persons are innocent — cUtoays giving them the 
benefit of a douht-^ih^n release them ; but if guilty and taken red-handed, 
summary justice and execution of the sentence ** (£y. p. 1122). So the 
Commander of the district : — *' All ringleaders to be secured, men found in 
arms to be summarily executed " (p. 6857). But the misfortune was that 
these salutary instructions were only issued to some one or two of the 
officers, and that above all they were not explained, or enforced, as they 
could only be, by an actual revision and review of the findings and sentences 
in all the cases, which, according to the spirit and analogy of military 
law, ought to have taken place before they were allowed to be executed. 
Had the General or the Commander-in-Chief read the evidence in some of 
these cases, they could not, it is clear, have allowed the sentences to be 
carried out. As to the General, the excuse may be made that he was 
harassed by active service, and constantly moving about ; and the Governor 
was overwhelmed with the anxieties and alarms of the whole Island ; but 
the Commander-in-Chief, before the Commissioners, disclaimed all responsi- 
bility for the executions going on under his own command ; for the General 
in command was under his command, and constantly reporting to him 
{JStv. of Gen. O'Connor). And he distinctly asserted the right and power of 
opntrol over courts-martial, when he chose to exercise it, even against the 



INTRODUCTION. 41 

most monBtrous notion, which, of course, receives no coun- 
tenance whatever from the charge of the Lord Chief 
Justice, who indeed said, as the Author had said, that 
there might be a degree of insufficiency, an utter absence 
of evidence, which might, with other circumstances, be 
evidence of that recklessness which, beyond all doubt^ 
would be legal malice, and amount to murder. £ut to 
argue that an execution on insufficient evidence was not 
necessarily murder, nor even necessarily illegal, was widely 
different, indeed, from suggesting that executions might 
properly take place without sufficient evidence. In every- 
thing said on that head, the Author presumes to say be 
entirely concurs with the Lord Chief Justice (who does, 
indeed, only echo the language held in many places in 
his book) ; and he ventures to add, that he would be 
willing to lay it down broadly, that the haste and 
excitement under which executions under martial law must 
necessarily take place, renders it more important that the 
offences charged should be open a/nd overt acta, and that 
the evidence should be clear and conclusive, and that, 
under martial law, cognizance ought only to be taken of 
such cases, and not of cases of doubtful or. constructive 
guilt. And such, indeed, seems to have been the intention 
of the Governor and the Commanders, only, through a 
want of due supervision, the principle was not carried out. 
What the Author had to deal with in his former work, 
was the law of the matter, and such law as appeared to 
arise upon a general knowledge of admitted facts, as, for 
instance, the powers conferred by martial law, the consti- 
tution and jurisdiction of courts-martial, and their legal 
liability, and the like, and he especially combated the 

Goyemor (Ev. p. 682). At all events, the Author desires to say that at Hhe 
time he wrote his book, he was in the same position as the Goyemor when 
he wrote his despatches, that he knew none of these cases, and had only a 
general knowledge of the matter, sufficient for the purposes of legal dis- 
cussion ; upon which he presumed the military Commanders would see that 
the trials were reasonably just, and Mr, and proper. 
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notion which, apparently, had got firm possession, not only 
of the popular mind, but even of many eminent persons, 
that the removal of a man into the declared district, for 
trial for an offence aUeged to have been committed therCy 
was necessarily illegal, a notion utterly opposed to one of 
the most elementary principles of criminal jurisprudence, 
that the locality of trial is to be regulated and governed 
by the locality of the offence. Upon these matters, strange 
as it may appear after the denunciations of the Lord Chief 
Justice, there is absolutely no difference whatever between 
his law, so far as he has declared it, and that which the 
Author ventured to lay down ; at all events, no contradic- 
tion, except upon one point, upon which the Lord Chief 
Justice, it will be obvious, is wrong, viz., the notion that 
martial law means regular military law. For while, on the 
one hand, the Lord Chief Justice does not anywhere ven- 
ture to declare that martial law, in time of rebellion, is not 
legal, and in many passages implies that it is,''or may be 
so ; on the other hand, he entirely adopts the principal pro- 
positions laid down by the Author, as to its jurisdiction, or 
its execution ; as, that it may, in point of time, extend to 
acts of incitement to the rebellion, although the party 
might have committed no overt act since the declaration of 
martial law ; and that, as regards locality, it is the locality 
of the act, not of the person, which governs jurisdiction ; 
and that even illegality of arrest or of custody does not 
affect legality of trial, if it takes place where, if anywhere, 
the act was in law committed ; and that, as already men- 
tioned, insufficiency of evidence does not necessarily amount 
to illegality or criminality (a). The adoption by the Lord 



(a) If it did, what would l)ecome of jurors who find persons guilty of 
felony, as they often do at the assizes, against the express opinion of the 
judge, that there is not sulfficient evidence to justify a conviction 1 The 
Author has himself known this occur several times, and the judge has 
nevertheless felt himself bound to record the verdict and pronounce sen- 
tence upon it, although he disapproved of it. Why ? Because it was un- 
doubtedly legal, seeing that ihejury are judges of the fiict, and there was 
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Chief Justice of the principal proposition laid down by the 
Author, and the absence of any explicit contradiction of 
any of them^ has enabled the Author to endure, with much 
equanimity and resignation, the burden of his disapproba- 
tion upon matters as to which he was simply misimder- 
stood. 

But upon the only point on which there appears to be 
any direct inconsistency between the law of the Lord Chief 
Justice and of the Author ; and on which the Lord Chief 
Justice has laid down the proposition that martial law 
means the application of regular military law, the Author 
has to point out not only that it is absolutely and legally 
impossible (statutes expressly limiting it to soldiers enlisted 
in the service of the Crown), but that the contrary pro- 
position, viz., that laid down by Lord Brougham and 
adopted by SimTOons on Court-Martial (a), that rebels in 
arms are liable to be treated as soldiers, and therefore 
liable to such martial law as applies to soldiers in mutiny, 
is clearly established, not only upon legal principle, but by 
the very nature of the case ; for no one can deny that they 
are in point of fact soldiers, though soldiers in arms 
against the Crown ; and, that being so, having made them- 
selves soldiers, it is difficult to see what they have to com- 
plain of, if they are treated as such. And not only so, but 
assuming that the proposition of the Lord Chief Justice is 
as right as the Author conceives it to be wrong, the Lord 
Chief Justice has so strangely mistaken what is the military 

jurisdiction. Hence the Author put the question as to legality upon that 
foundation, and so does the Lord Chief Justice ; and it may be added, that 
although the Boyal Commissioners point out direct instances in which there 
was not sujQIcient evidence to warrant the finding (as to which most 
persons probably will agree with them), they do not say a word to imply 
that the sentences on that account were iUegad, 

(a) Bimmona on Courts-Martial, 95. This proposition is sa clear as any- 
thing can be in legal principle. In Foster on Crown Law, and all our 
writers on Crown Law, it is laid down that armed rebellion is war against the 
Crown ; and this law was laid down by the venerable Lord Chief Justice 
Tindal in Frost's case. 
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law upon the subject, that it is upon every point exactly 
the opposite of what he supposes it to be. And it sug- 
gests the strongest reason for a candid and charitable con- 
sideration of the conduct of a Governor or military officer, 
under the pressure and excitement of a terrible emergency, 
to find that the Lord Chief Justice of England, after a 
year and a half for reflection and research, in lajdng down 
the law upon a charge of murder, should fall into such entire 
error, and give a direction to the jury, as to finding a bill, 
upon the theory of a want of jurisdiction, founded on 
notions of military law entirely erroneous (a). 

If, however, martial law has that meaning, which, ac- 
cording to all the authorities it hitherto has had, then, no 
doubt it is, except in Ireland and India, left wholly without 

(a) The Lord Chief Justice supposes that in our foreign dominions a 
g^eral court-martial to inflict a sentence of death must be composed of the 
regular number of officers ; but the Articles of War make esepreM provision 
for the case, and allow of the court being constituted of only three officers, 
as was done in Jamaica. Again, he tells the jury that at all events it is 
clear the whole thing was wrong, because it was a mixed court composed of 
naval and military officers. But again, the Articles of War expressly pro- 
yide for the mixture of officers of the marine and land services. Again, 
the Lord Chief Justice conoeires that the oath on courts-martial, being 
always the same, must refer to the Articles ; whereas, it expressly provides 
for cases not coming within the terms of the Articles (as must be the case 
with civilians) by the alternative words, *' according to their conscience, or 
the custom of war.*' And the Lord Chief Justice, who thinks the trial of 
civilians for civil offences before military tribunals must be wrong, does not 
seem to be aware that theie is an Article which provides that in any of our 
foreign dominions, where there is '' no civil judicature in force," soldiers 
may be tried for civil crimes before courts-martial ; and in Simmons on 
CourU-Martial, this enactment is construed as applying to the case of a 
rebellion, because when there is thus a suspension of the civil judicature, 
it cannot be said to be "in force," and because rebels in arms aro 
soldiers, not the less so because they are also traitors. l%e tenns of the 
enactment no doubt apply only to enlisted soldiers, but its spirit and prin- 
ciple are only carried out by the declaration of martial law and its applica* 
tion to civilians in rebellion. For soldiers are not the less citizens and 
free subjects, and can only be deprived of their rights as such on the 
ground of necessity. Again, the Lord Chief Justice implies that coturts- 
martial even under martial law are bound by the rules of evidence under 
our own courts, whereas the contrary has been solemnly decided in our 
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regulation or restraint (a), except) perhaps, that, in some 
colonies, as in Jamaica, conditions are imposed on the 
power declaring it ; and no doubt it would be well that, 
whether by Imperial Act, or by iuslructions from the 
Crown, it should be limited, regulated, and defined ; and 
the Author concurs in that view, for the very reason^ that he 
believes that, at common law, it is absolute. His former 
work was written to describe martial law as he believed it 
to be. In this, he ventures to suggest how martial law 
may be limited, regulated, and resti:ained, with reference 
to the power of declaring it, the acts or offences of which 
it ought to take cognizance, the procedure which ought to 
be pursued, or the penalties which ought to be inflicted. 
Whether, however, this be done by means of legislation 

own conrto, even if regular courts-martial, in one of the veiy cases he cited 
(Hfrani y. Oould, 2 Hen. filackst. 96). And he will have it that drum-head 
ooart»-martial in the field are illegal, whereas the contrary is laid down 
in all books of military law, and has been laid down in a court of law 
{Qovemor WalVs case, 28 State Trials). 

(a) The Articles of War, which form the only definition of offences 
oognizable by military law, and the Queen's Regulations, are the only 
instractions issued^to the British Army in general ; but as to the Regula- 
tions, they relate only to suppression of disturbances or riots, and the 
Articles of War are in their terms entirely military. They include a 
number which are no offences at all by the common law, and render others, 
which at common law are mere misdemeanours, capital. Thus, for instance, 
the offence of sending intelligence to an enemy, that is, to a rebel, is by 
military law capital. They are only capable of being applied to the case of 
ciyilians in rebellion, by a sort of rough analogy, according to which, for 
instance, offences cognizable under martial law are— intelligence with the 
enemy or rebel, concealing letters or messages from or relieving an enemy 
or rebel, mutinous assemblages, and seditious or mutinous words, concealing 
traitorous or mutinous designs, or not endeavouring to suppress them, or 
coming to the knowledge of any intended mutiny or rebellion without 
giving notice thereof, &c. (vide Ma^Arthur on Court Martial, vol. i.). It is 
obviou# that in all this, then, there is room for great uncertainty. The 
Author did his best to draw out from first principles, and rude analogies, 
and some authorities, what martial law really was, and if he was inaccurate, 
the fault surely does not lie with him, nor with the military service, but 
with Parliaments and (Governments, which have allowed the military service 
to remain under the impression that martial law meant absolute militaiy 
authority. If it is not so, why is it not defined ] 
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or instnictions from the Crown, they must proceed upon 
some intelligible basis, and must depend upon the view 
taken of martial law. If there is no such power in the 
Crown to declare martial law— as all authorities have 
asserted there is— then any measure must be legislative, 
and must create such a power before it can be limited or 
defined ; but if there be such a power, then the Crown can 
limit and regulate it Again, if it does not include, or may 
not include, in cases of great public peril, the power of using 
deterrent measures, by speedy trial and execution of those 
who are detected in aiding the rebellion, as all writers on 
the subject have supposed, then such power, before it is 
regulated, must be conferred ; but if it does include such 
power, it may easily be regulated and restrained by in- 
structions from the Crown ; and it is here, indeed, that the 
scope for regulation chiefly, if not entirely, arises. For as 
to operations in the field, it is obvious that, in their 
nature, they hardly admit of regulation, beyond the regula- 
tions already in existence ; and, on the other hand, they 
hardly require regulation ; for, of course, those who meet 
the Queen's forces in the field must take the consequences. 
It is, at all events, only as to the mode of dealing with 
prisoners that the necessity for regulation mainly, if not 
entirely, arises. And it is here that the difficulty and 
embarrassment arising from want of regulations were most 
felt. 

It is most necessary, with a view to any future regu- 
lation of the subject, to have regard to what really aje, 
according to the highest authorities, the powers of martial 
law. In considering, however, what martial law may be, as 
regards civilians, it is obvious that it is necessary first to 
settle what it is as to soldiers ; for martial law, in rebellion, 
if it affects civilians, must be by the application to them of 
that martial law, whatever it may be, which is understood 
as applicable to soldiers. Upon the determination of this 
question must depend the question of procedure, the con- 
stitution of courts-martial, and the like. The Lord Chief 
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Justice, under the notion — opposed to all the authori- 
ties (a) — ^that martial law, as to soldiers, means regular 
military law, strongly suggests, though he does not venture 
distinctly to lay down, the conclusion that it is so. 

But if martial law as to soldiers is different from ordi- 
nary or regular military law, then its proclamation or 
publication, as against the population in general, must 
^lean the same thing. And it must extend to all who are 
in rebellion, or it is nugatory. But if civilians are subject 
in such a case to courts-martial, then, as the Articles of War 
do not apply to them (6), the rules of regular courts-martial 
cannot possibly be applicable to them, and their trials are 
left to the custom of war and natural justice. 

The question, therefore, as to what martial law really is, 

(a) '* The military law, as exercised by the authority of Parliament, 
and the Mutiny Act annually paesed, together with the Articles of War, 
is not to be confounded with that different branch of the royal prero- 
gative called martial law, which is only exercised in the emergency of 
invasion and insurrection or rebellion " (MacArthur on Court-Martial, 1). 
Thus, Simmons states, that courts-martial are regulated by the Mutiny 
Act, and the Articles of War, and general orders, and that their practice is 
moreover regulated on points where that law is silent, chiefly by the customs 
of war, i»e., the usages of the British Army {Simmons on Court'Martialf 
p. 87). So it is laid down in that work, p. 97, that, ** The proclamation of 
martial law renders every man liable to he treated as a soldier,'* that is, 
amenable to courts-martial under the orders of military authority {Sim- 
mons, 14, 97). 

(6) The Lord Chief Justice himself quotes the 152nd sec. of the Articles 
of War, '* That no officer can sit on a court-martial without taking an oath 
to administer justice according to the Articles of War and the Mutiny Act; 
and if any doubt shall arise not explained by the Articles of War, then 
according to his conscience and the best of his understanding, and the 
custom of war in the like cases ; " which the Lord Chief Justice, in the 
teeth of its terms, interprets to mean according to the Articles and the Act, 
whereas it supposes a case where by reason of some doubt they are not 
applicable, which must be so in the case of civilians, for the terms of the 
Articles and Act only apply to soldiers ; and so Simmons explains it, that 
in cases where the Articles are silent, the officers must be governed by the 
'^ custom of war." Now, this must be so in the case of civilians, as to 
whom there is not a word in the Articles or the Mutiny Act. If, there- 
fore, civilians, in other words rebels, are to be liable to martial law in 
rebellion, and if not, then it is utterly useless, then of necessity it follows 
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or authorises, appears to resolve itself into this : whether it 
can be applied to rebels for the suppression of a rebellion 
which cannot otherwise be suppressed ? For it is admitted 
on all hands, that the declaration of martial law can only 
be justified by paramount necessity ; and in a rebeUion of 
civilians, unless it can be applied to civilians, it cannot be 
applied at all. The question, therefore, appears practically 
to answer itself, for, in the only case to which it applies — a 
case of paramount necessity, that necessity admits of no 
argument, and overrides all law. And if it is necessary to 
apply martial law to civilians in rebellion, and regular 
military law is not legally applicable, because it is by 
statute limited to soldiers, and is not actually applicable, 
because the circumstances of the case will not admit of its 
application (for which reason war dispenses with it, even 
as to soldiers), what remains, but that they are temporarily 
subject to absolute military law ? Soldiers are not the less 
citizens, and entitled to the rights of citizens than others ; 
and of those rights they cannot be deprived, except upon 
the ground of a paramount necessity, with reference to 
the safety of the community. The same necessity which 
alone can justify their being put under military law 
at all, may well enough be deemed to dispense with its 
formal rules, which, indeed, are never, in war, applied to 
them, and are not legally or actually applicable. Whether 
the application of martial law is legal, is a question which 
underlies any consideration of rules to regulate or restrain 
it, and must depend on first principles, and on the nature 
of the powers of common law and military law, which the 

that they, the rules of regular military law, cannot possibly be applicable 
to them, and that they are to be dealt with, as martial law now stands, "by 
the "custom of war." This is so, it is admitted as to soldiers, in time of 
war ; and there is no great reason why the loyal soldiers of the Crown 
should be under a more rigid rule than rebels in arms against the sove- 
reign. But then, on the other hand, this raises an intelligible ground for 
regulation. The Lord Chief Justice is, the Author thinks, mistaken in 
supposing that in the Ceylon case the courts were instituted as regular 
courts-martial. The great objection was that they were not 
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Author proceeds, therefore, to examine, and in the exami* 
nation of which it may be fomid that the necessary regula- 
tions and restraints suggest themselves as naturally arising 
upon a consideration of the subject. 

The Author cannot forbear from observing here, with 
reference to the aversion apparently existing in the mind 
of the Lord Chief Justice to the idea of absolute military 
command during martial law, that it is protective of the 
subject, rather than to his prejudice; and that its ad- 
vantage and importance may be illustrated by the very 
case which has so recently occurred. For whatever may 
have been the instances of excess, unhappily to be lamented, 
no one can doubt that, but for the orders issued by the 
military Commander, and but for the forces engaged being 
under military command, these excesses would have been 
immeasurably greater. Those that did occur were, for the 
most part (so far as the Author is aware), if not entirely, 
against order, and certainly without orders ; and in most 
instances under the influence of civilians; and at all 
events, had the orders which were given Tiot been given, 
and had there been no military authority and responsi- 
bility, there would have been excesses infinitely more 
lamentable, and a wild anarchy of unbridled cruelty. So 
with reference to the horrible excesses perpetrated in the 
suppression of the Irish rebellion, to which the Lord Chief 
Justice so eloquently alludes ; the cause of them, as Lord 
Cornwallis himself states, was, not that they were under 
military authority, but that they were not The very com- 
plaint made was, that the army was left without military 
discipline ; and the remedy, it is manifest, would have been 
by rigidly enforcing it, and holding the General in command 
responsible for it. Power and responsibility go together, 
and it is surely for the protection of the subject that the 
execution of martial law, if ever it should be unhappily 
necessary, shall be placed in the hands of military authority, 
and subject to the restraints of military discipline. This, 
indeed, seems to be the opinion of the Lord Chief Justice, 

£ 
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for he strenuously insists that martial law, when valid, is to 
be deemed regular military law, in which, for the reason 
already given, it is conceived that he is in error ; but which 
indicates the due appreciation of the importance of the 
restraints imposed by military discipline and military 
law. 

So on the cognate subject of trials by oourt-marUal 
imder martial law, in the view of the authorities, and of 
the Author, they are to be regarded rather as protective 
of the subject, than to his prejudice. They interpose 
some breathing time, so to speak, amid the wild excitement 
of the moment, some check upon unbridled massacre, some 
opportunity for refiection and selection, and for the exercise 
of clemency and humanity, and they tend thus, if rightly 
regulated, to the diminution, and not to the augmentation 
of the sacrifice of human life. It is in that spirit they have 
been spoken of by the courts on all occasions on which they 
have had to allude to them, not merely as a means of 
pimishment, but as a restraint or limitation on massacre (a). 
It was in that spirit the Author intended to speak of them ; 
and he has been surprised to find it supposed that he. 
meant anything else. The Lord Chief Justice says that 
quarter may be refused to rebels ; that is, that a rebel who 
throws down his arms and offered to surrender himself 
prisoner, may be slain in cold blood. The Author protests 
against this as contrary to law, and, at all events, it is so 
contrary to humanity, that he is quite sure (applying to the 
Lord Chief Justice a larger measure of candour than the 
Lord Chief Justice has afforded to him), that the Lord Chief 
Justice, though he imagines it may lawfully be done, does 
not mean that it ought to be done. But to prevent its 

(a) Thus the late Mr. Seijeant Spankie, in his admiraUe commeiLts oa the 
Indian Eegulation, already alluded to, says, that trial by court-martial ia 
calculated to prevent military severity in the field, becoming absolute 
massacre (Hough's Military Law, 344). So the court in Wright v. Fitzgerald, 
289, Sta. Tri., and in Governor WaWs Case, 28, ibid, laid it down that there 
ought always to be an inquiry, even in the case of open mutiny. 
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being dose^ there tnn^ be the power of trial of prisoners 
taken in rebellion ; and the Author ventures to lay it down 
as clear law, that a.rebel who surrenders is entitled to trial, 
and cannot lawfully be put to death without trial, and as 
fair and a careful trial, as the circumstances will admit of. 
For it may be that, even though found in arms, he may 
have good cause to show why he should not be executed ; 
he may have been forced by terror to join the rebels ; he 
may have committed no act of homicide ; he may have 
performed acts of humanity, entitling him to mercy— aU 
this actually happened on a recent occasion, and several were 
rightly saved, for such or similar reasons. And it is to be 
observed that sentences of courts-martial should always 
come before a superior officer, the General in command ; 
and thus always afford opportunities for this exercise of 
clemency, as well as for a review of the evidence. It is 
not because these precautions may on some occasion have 
been neglected, or have failed, that therefore they are 
valueless or pernicious. On the contrary, it may rather be 
said, that if things were so bad with courts-martial, what 
would this have been without ? It is obvious that there 
would have been indiscriminate massacre. 

There are some who appear to apprehend, from the 
occurrences on a recent occasion of the exercise of martial 
law in Jamaica^ that there is danger of the recurrence of 
excesses on any future occasion of the declaration of martial 
law, and that, therefore, it is necessary to take measures to 
prevent such a danger. But the Author confesses that he 
draws a different inference from recent events ; and finds in 
these events themselves the strongest grounds for allaying 
these apprehensions. It should be borne in mind, that the 
rebellion arose suddenly, and took every one by surprise, 
that there was great excitement and alarm, and no in- 
structions — ^nothing to guide, direct, or to warn. Now, 
however, these unhappy occurrences themselves have served 
as a sad and impressive warning; and have, moreover, 
elicited from the Secretary of the Colonies, and from the 

e2 
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Boyal Commissioners (a), so much valuable instruction and 
monition, that should such occasion ever arise again, as it 

(a) Thus, Mr. Cardwell, in his final dispatch upon the subject^ lays dovn 
in clear terms the governing principles. " Future good goyemmenl is not 
the object of martial law. Example and punishment are not its objects, 
its severities can only be justified -when, and so &r as, they are absolutely 
necessary for the immediate re-establishment of the public safety." Next, 
in accordance with the Keport of the Boyal Commissioners, he lud down 
the great rule, that though the ** measures of severity, when dictated by 
necessity and justice, are in reality measures of mercy," yet, on the 
other hand, " that the course of punishment should be arrested as 
soon as possible, and should be confined, meanwhile, to aseertained 
offenders, and to cases of aggravated guilt. And that no time shonld be 
lost in checking, at the earliest possible moment, those measures of instant 
severity which only an overwhelming sense of public danger justifies, and 
in returning to the ordinary course of legal inquiry, and of the judicial 
trial and punishment of offenders." Further he laid it down that when a 
Governor has been compelled to proclaim martial law, ** it is his boandea. 
duty to restrain within the narrowest possible limits the severities incident 
to that law, and for that purpose to heep himself constantly informed of 
what is taking place under it. In the first alarm of such a disturbance, it 
cannot be expected that it will be possible for him to restrain all persons 
acting under martial law within the bounds which his own discretion would 
prescribe ; but if it were deemed necessary to continue martial law, it was 
the duty of the Governor to inform himself of the character of the pro- 
ceedings taken, and to put an end to all proceedings which were not abso- 
lutely necesMiy, and therefore justifiable on the ground of necessity. Her 
Hijesty's Government cannot, therefore, hold the Governor of the colony 
irresponsible, either for the continuance or for the excessive severity of 
those measures." Mr. Cardwell, indeed, added with characteristic candour, 
**^ I think it is due to Mr. Eyre that I should accompany this observatioa 
by the statement that» in the instructions to Colonial Governors, no reference 
is made to the possible occurrence of such an emergency as that in which 
he was placed. How far it may be possible to frame general instructions 
which might assist the Governor in the case of future disturbances arising 
in any colony, is a subject which will reeeive careful consideration at the 
hands of Her Majesty's Government. You have justly observed how much 
easier it is to decide such questions after than before the event, and that 
sometimes the success of the measures adopted for the prevention of an 
evil deprives the authors of those measures of the evidence they would 
otherwise have had of their necessity." But it may safely be said that his 
own admirable despatches have gone far to supersede the necessity for any 
such instructions, and that in future Governors having all the advantages 
of these ample materials for guidance, and of the wisdom which, as 
Mr. Cardwell truly says, " comes after the event," must be dull indeed if 
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is to be hoped it will not, there are ample materials for the 
guidance of Crovemors of colonies on any future occasion. 

In these despatches, the principle was laid down that the 
Governor will be held primarily responsible for the decla- 
ration [of martial law, and will be bound to keep himself 
fully informed of the manner in which it is executed It 
is the duty of the general in command of the forces 

tiiej do not profit by it. Next, he Uud it down that if martial law was 
allowed to oontinae, instructionB ought to have been issaed to the officers to 
whom the actual conduct of the operations was entrusted. And, further, 
he indicated distinctly in a previous despatch the nature of the instructions 
which ought to have been issued by the military Commander, inquiring 
whether any and what oral or written instructions were given to officers in 
command of detachments sent in pursuit of rebels, whereby they might 
know on what evidences or appearances, other than hostile action or 
attitude, they were to assume, that those whom they might meet with 
were rebsls ; and whether those officers, or any of them, were led by their 
instructions, or otherwise, and without authority induced to assume that 
ail persons flying or hiding from pursuit, or all persons found with plunder, 
or all persons leaving their labour on plantations, were to be regarded as 
rebels and shot when met with. Copies of all written instructions should 
be furnished.^' He also indicated clearly in the same despatches the nature 
of the information which a Oovemor in such a case will be expected to 
acquire, and to be able to afford as to the execution of martial law. '* 1 . The 
number of persons tried, and of those sentenced by courts-martial, spe- 
diying the charge and sentence, and whether or not the sentence was 
executed, and under whose authority, and whether minutes were taken of 
the evidence on which the sentence was founded in each case ; all minutes 
of evidence so taken to be appended to the return. The return should 
show also at what places and times respectively the offences were charged 
to have been committed, and the accused persons were arrested or captured 
and tried, specifying in each case whether the offence was committed before 
or during martial law, whether the arrest or capture was made during 
martial law, and in a place to which martial law extended ; and if the 
person accused was arrested or captured in a place to which martial law did 
not extend, and removed to a place to which it did extend, there to be 
tried by martial law, and for an offence not committed during and under 
martial law, it should be stated by whose authority this was done, and 
whether under the advice of the Attorney-General of Jamaica. 2. Whether 
any persons were hanged, flogged, or otherwise punished without trial, and 
if so, by whom and under whose authority, in each case specifying the 
name, sex, colour, and quality of the person punished, the nature and date 
of the punishment, the nature and date of the offence, and the grounds on 
which it was assumed to have been committed. 3. The number oi persons, 
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engaged in the Baj^eaaion of rebellion, to give diredionB 
to the offioer as to the mode in wfaioh they are to act (a). 
And many of the directions which were given were so ex- 
cellent, that though they unhappily came a little too late 
on the particular occasion, owing to the sudden nature of 
the emergencyi they contain in them the elements of all 
that can be required in the way ol regulation or restraint 
in the execution of martial law. Taking these orders, 

BO far AS can be ascertained, who were shot in the field or in the bush, their 
names, sex, quality, and colour, and whether adults or children, q^eci^riiig 
in all cases whether they were resisting or flying, wheUier anned or unarmed^ 
and if anned, with what weapons, whether such as are used only for the 
purposes of offence, or such as are used also in agricultural or other 
peaceful oecupationB,'' 

(a) It is only just to this officer to state that many of the orders issued 
by the General in active command, showed an anxious desire to confine 
the acts of the militaiy within the strictest limits of military d&cipUne, 
and to take precautions against excesses or outrages by the soldieis, and 
some of these really are worth recording and preserving as useful cautions 
for the future. Order of General Nelson, 25th October :^'' The officers 
commanding wiU respectively forbid any man to enter the houat of any* 
one, under any pretext whatever, unless accompanied by a commanding 
offioer. Any man found doing so will be handed over to the provost* 
marshal, for summary punishment.** On the other hand, the brigadier- 
general, having received a complaint against the provost-marshal, 
near the termination of martial law, wrote the fbUowing : " Memo* 
for the provost-marshal. The provost-martial appeared to consider his 
powers more extensive than they are. He is simply entrusted with 
authority to inflict summary punishment on any individual whom he may 
detect in the commission of offences against order and discipline, and this 
is only to be exercised upon the commission of any particuUtr offence 
which may call for an immediate example. No one knows better than 
myself the necessij^y, under past circumstances, for speedy action by the 
provost-marshal-^these now are passed. I, therefore, peremptorily forbid 
any summary punishment being inflicted within the camp henceforth; 
and all cases of serious nature are to be referred for my decision, or that of 
my A.D.O., to whom alone I shall delegate authority to dispose of such.— 
A. A. Nelson, Brigadier-General Commanding Field Forces, Morant Bi^, 
6th November, 1865." This letter was inserted by the Commiflsioneis in 
their report. Thus, on the 2nd November, in his order to an officer who 
was to relieve a detachment :— " It will be necessary for you to exercise 
strict control over the men of your detachment, and not to permit any 
man to quit his quarters for the purpose of foraging, &c. You are not 
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along with the despatches of the Secretary of State^ there 
reallj is litUe left to desire for the purpose of fature 
guidance. And one object of this publication is to coUeot 
and embody these valuable materials for guidance and 
judgment on the subject, so that the advantage thus 
capable of b^g derived from the experience so unhappily 
acquired, may not be entirely lost. After all that has 
occurred, there is little reason to fear any serious error will 
in future be committed on the side of excess. 

In justice to the Governor aud the military Commander 
in the Jamaica case, it should be stated, that it was the 
opinion, on the one hand^ of the military authorities, and, 
on the other hand, of the legal advisers of the Governor (a), 

sent to your post for the purpose of punishing the negro, but to nuLtnfAlu 
Older, and to afford protection to the inhabitanta generallj. Yon are not 
to inflict Bummaiy punishment if any supposed rioter be sent as prisoner 
to you ; be good enough to inquire into the case, and if you consider the 
same as of a serious nature, send Mm to my head-quarters, with the 
«yidenoe against him. Yon will doubtless hare many prisoners brought 
before you, and many possibly through the animus of the inhabitants. 
Petty cases of larceny I cannot inter£we with ; they must hereafter be dealt 
with by the civil authority. I am quite aware yon wiU be much pxeswd 
to administer punishment to supposed criminals, and you must be ^na^ 
temperate, and judicious in all communications with cirilians. You are 
not, on any account^ to march out for the purpose of attacking anybody. 
The rebels, if reported in foroe, which I apprehend is quite impossible^ 
must not be approached without my distinct order in writing. You will 
be pleased strictly to conform to the instructions herein, and any deyiatioil 
therefrom will be a source of discomfort to yourseli.— (Signed) A. A. 
Nelson, Brigadier-Qeneral Commanding Field Force." 

(a) Thus the Attorney-General of the colony, in hlA evidence before the 
Boyal Commission, said, the Qovemor makes the requisition for trooper 
and the general carries it out in detaiL '* I am of opinion that the 
^T^mor was the supreme authority during martial law — my opinion isi 
that as soon as the Governor gave orders to the General to go to the pro* 
claimed districts, the Governor was relieved of the personal responsibility^ 
and that he handed over the districts in question to the military. I 
regard the General in the field as being the supreme military authority." 
That is subject, of course, to the Commander-in-chief of the colony. 
Though the Commander-in-chie^ General O'Connor, spoke of it as a qoes* 
tion on which lawyers were divided, his own conduct showed that he did 
not doom it doubtful, for he and the General in command within the 
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that the direction of all measures taken in the execution 
of martial law, rested with the military Commander, suhjecb 
to the Commander-in-chief of the island; and that the 
latter issued no definite instructions or directions^ while, as 
to the military Commander in the district, who might 
naturally enough await such instructions, although at firsts 
partly perhaps from this cause, and partly from the excite- 
ment which prevailed, he did not issue specific instructions^ 
he did afterwards issue some very excellent instructions: 
some of which are quoted with approval by the Royal 
Commisrioners, and which are collected in these pagea 
And as there is no reason to doubt, that, but for the 
suddenness of the emergency, more definite instructious 

district) declined to try prisoners by conrt-maitial, whom the Governor 
detvred to be so *tried, bnt whom they considered not to be within their 
Jurisdiction, who reported on aU occauons to the Commander-in-chief. 
But the Commander-in-chief admitted that he had given no particular 
instructions to the General in command. The Governor, who always 
acknowledged the evils of martial law, was sensible of these difficulties. 
In a despatch to the Secretary of State, he said : " It is probable that some 
occurrences may have taken place which cannot be justified during the 
prevalence of martial law, and where so much was necessarily left to the 
discretion of, or where an unforeseen responsibility was by circumstances 
forced upon, subordinate authorities. Such cases can only be sincerely 
deplored. It would have been impossible, under the excitement and 
urgency of the circumstances attending the outbreak, to have, guarded 
against them." This language implies that if possible they ought to have 
been, and that but for these circumstances they would have been, guarded 
a^^inst ; and thus it follows that on any future occasion they would be 
guarded against, by the light of the construction thus unhappily derived. 
In another despatch the Governor said, ^' No complaints were made to me 
of the officers in command during the whole period of martial law;" and 
he then proceeds to relate instances in which abuse had subsequently come 
to his knowledge, and in which he had taken measure for punishment on 
inquiry. He would naturally rely on the officer in command, being ad- 
vised by the Attorney-General that he was responsible. Mr. CardweU, in his 
final despatch, states tliat *^ It appears that Mr. Eyre was only very gene* 
rally informed of the measures actually taken, and that the details were 
reported to the Commander-in-chief, and only partially came under his own 
notice in a general manner." And the Commander-in-chief, on those 
reports, found no fault, and gave no directions for the future. However, 
the Secretary of State has laid it down that it is tl^e duty of the GK)vemor 
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would have been issued ; so on any fdture occasion that 
might unhappily arise, as there would be the benefit of the 
warning conveyed in these unhappy events, so there would 
be the advantage of all the useful instructions issued — it 
may be too tardily — on that occasion. 

The Lord Chief Justice adverts to the statutory declara- 
tion of the " undoubted prerogative of the Crown for 
the public safety, to exercise martial law against rebels/' 
and he deals ^ith them in a manner scarcely satisfactory. 
He says, that there is a difference between a declaratory 
enactment and a recital or reservation, as no doubt there 
is, apparently not observing that these are declaratory 
enactments. He says, that if a statement of fact or of law 
be recited, as the foundation of legislation immediately 
following, it is not conclusive, as no doubt it is not ; but 
then he fails to see that these are not such cases, but 
they are, in terms, formal declaratory enactments /oMomtigr 
legislation. Finally, he cites cases to show that on mere 
matters of property and private right, necessarily more or 
less matter of fact, as to which Parliament may be misled, 
or mere ordinary law between subject and subject, a reser- 
vation or saving clause is not conclusive. Why, no, cer- 
tainly not ; but does the Lord Chief Justice of England see 
no difference between such cases, and cases in which Par- 
liament, as the great source and guardian of constitutional 
law, solemnly affirms and asserts the prerogative of the 
Grown for the public safety, and declares and enacts 
that this prerogative shall not ever by its own legislation 
be deemed in any degree to be limited or restrained ! 

to make himself acquainted with all the measures taken ; and he wisely 
said, the chief anxiety of the Qovemment is for the future. Any anxiety 
on that score may reasonably be allayed by the recollection of the care and 
aitention with which no doubt his despatches on the subject will be 
TCgarded by Colonial GoTemors, and for which purpose the principal pas- 
sages in them are carefully embodied in this work. 

(a) The 43 Geo. III. c. 117, declared and enacted that nothing shall be 
construed to abridge or diminish the achnowledged prerogative of the Crown 
for the public safety to resort to the exercise of martial law against open 
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The Lord Chief Justice admits, indeed, that so ^nphatic 
an expression of the opinion of Parliament is certainly 
entitled to great and respectful consideration : ^ but that it 
cannot prevail against truth and fact, if a thorough inves^ 
tigation of the subject should lead us to an opposite con- 
clusion, and satisfy us that Parliament has formed an 
unsound opinion upon it'' But then, after a year and 
half for '' thorough investigation,'' the Lord Chief Justice 
goes on to avow, not that the result has been to " lead his 
mind to an opposite conclusion/' but, on the contrary, '' that 
it has left his mind in doubt : " that is to say, he cannot 
venture to say that Parliament and all the eminent con- 
stitutional and legal authorities were not right after all ; 
and then he proceeds, in this state of doubt, to leave to tiie 
jv/ry (a) the matter of pure law, on which he had not been 
able to make up his own mind, and to leave them to over- 
rule the law as declared by the Imperial Parliament and 
laid down by the greatest lawyer of the age, and which he 
himself wisely would not venture to overrule. 

It might, indeed, be considered that Parliament, the Great 
Council of the realm, was the highest possible autiionty 
on a subject of constitutional law, and that what it 

enemies or rebels. And the 8 & 4 Wm. lY. c. 40, s. 40, declares and enacU 
that nothing in the Act shaU be construed to take away, abridge, or 
diminish the undoubted prerogative of the Crcvm fbr the pnblic safety, to 
resort to the exercise of martial law against open enemies or traitors. 

(a) If you are of opinion, upon the whole^ that the jurisdiction to exercise 
martial law is not satirfactorUy made' out, &c. (p. 155). If then, upon a 
review of the authorities, and of the enactments of the statutes, and the 
recognition of the power of the Crown in the Acta of Parliament, you think 
the case ought not to be submitted to a jury, kc, (ibid). It may be that 
all I have said upon the subject of the law will leave you, as I own candidly 
it still leares me, in some degree of doubt (ibid). This avowal breathed the 
spirit of candour of the Lord Chief Justice; bat it may, periiaps, with aU 
respect, be suggested, that if indeed his mind was in doubt, it would have 
been wiser to take the law as thus declared by Parliament^ and by all the 
great lawyers and statesmen from the time of the Seyolution to our own 
day, and not, on the one hand, use language calculated to unsettle only to 
disturb, and on the other hand, allow himself an unusual license of denna- 
aation against a legal writer who followed these authorities. 
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eolemnly declared and enacted ought to be deemed con- 
clusive on the subject And that, above all, what it thus 
Bolemnly declared sxkd enacted of the royal prerogative, for 
the safety of the realm, might safely be trusted as decisive. 
At all events, it is impossible to imagine any higher or 
loftier authority, or any better or higher evidence of what 
is the law on such a subject than these solemn declarations 
of Parliament, with the assent of all the great statesmen 
and lawyers who at different times have sat in it. And 
when it is added that these solemn and energetic legisla- 
tive declarations were but in affirmance of the doctrines 
laid down by legal and constitutional writers, and in legal 
text books of the highest authority, it does seem almost a 
reductio ad absurdum to suppose that all this accumulative 
authority is arrayed on the side of error. And it is not 
wonderful that the Lord Chief Justice of England should 
shrink from placing himself in direct opposition to it, and 
should not venture to say that it is error, or that martial law 
in time of rebellion is not allowable by the common law (a). 
Nor can there be any doubt, at all events, as to what 
Parliament understood by martial law, in suppression 

(a) The nearest approach to any such declaration is a statement in ex- 
tremely guarded terms, that ** since the Petition of Bights, martial law has 
not been exerdsed in England by yirtue of prerogative,'* which last qualifi- 
eation is^ no doabt» introduced to cover the undoubted use under th« 
Commonwealth. But this is rather an historical than a legal proposition, 
and even with that qualification it is inaccurate, for on the occasion of the 
Lord George Gordon riots, the Crown declared the tumults rebellious, 
and directed the military to act without the civil authority, and they did 
act— not, as at common law, merely in resistance or prevention, but slaying 
the people wherever they found them assembled, which was war, and un- 
lawful at common law. And though Lord Mansfield tried to persuade the 
Honse of Commons that this was not martial law, they knew better, and 
adjoarned ; and Mr. Hallam jusUy derides the notion as sophistical. But 
setting aside this (to which, it is vemarkable, the Lord Chief Justice does 
not allude), the Lord Chief Justice forgot that the common law in Ireland 
is the same as in England, and cannot deny that martial law has been 
declared there almost within living memory at common law, and that the 
Lnperial Fariiament not only never declared it illegal, but solemnly declared 
the ccmtraiy. 
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of rebellion, for having given power to exercise it in cases 
when it could not legally be declared at common law — ^and 
it was only for that purpose a statute was necessary — it went 
on to enact salutory regulations as to its exercise against 
all persons taken in rebellion, whether or not they were 
civilians; and, indeed, as already observed, in a rebellion of 
civilians it would, indeed, be iale if it were not to apply to 
the only class in rebellion. These positive enactments, at 
all eventSy are legislative declarations of the real meaning of 
martial law in rebellion, in any other sense than which it 
is absolutely idle and absurd. 

The Author ventures to hope that he shall not be deemed 
presumptuous if he adheres to the doctrine thus asserted by 
all the overwhelming weight of legislative and constitu- 
tional authority, to which the Lord Chief Justice of 
England, after such ample opportunity for consideration, 
does not venture to oppose any decisive contradiction, and 
against which all his researches have not enabled him to 
produce an atom of authority. The Author, therefore, 
ventures to re-state his conclusions, and the grounds for 
those conclusions, and at the same time to suggest those 
regulations and restraints upon the exercise of martial law 
which the true conception of the principles of paramount 
necessity on which alone it is allo\vable appears naturally 
and reasonably to suggest. But, subject to these qualifica- 
tions and restrictions, he ventures to reassert his funda- 
mental conclusions, as not only not spoken but strengthened 
and confirmed, by the elaborate disquisition of the Lord. 
Chief Justice ; that is to say, he presumes, in the language 
of Parliament, to assert " the undoubted prerogative of the 
Crown to declare martial law for the suppression of rebel- 
lion ; " and, in the language of our great constitutional his- 
torian, he asserts it to be '^ the suspension of civil 
jurisdiction/' 

Since writing the preceding pages a debate has taken 
place in the House of Commons upon the subject, the 
tenor and result of which has been substantially to confirm 
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the views which the Author has ventured thus to put forth * 
namely, that the charge of the Lord Chief Justice, which 
was supposed to have been so decisive against recourse to 
martial law for the suppression of rebellion, is not only not 
decisive of it, but rather implies its legality (a), and at all 
events leaves the question just where it was before, and 
that the doctrines maintained, on the highest authorities 
on the subject, are, to say the least, at this moment 
not contradicted by any judicial or legislative authority, 
and are, moreover, to be regarded as substantially esta- 
blished, so far as and so long as the exercise of martial law 
may be required and excused by a real necessity. And 
though the opponents of martial law professed to regard 
the charge as conclusive a^^ainst the Wality of martial law, 
a.oy =h»led U,»r „™ diS™. of U b^ «Lpting U. ^ 
port it by historical misstatements of the most remarkable 
kind (6), and a resolution which would have falsified or 
altered the law of England on the subject, and which, 
therefore, the House of Commons declined* to entertain. 



(a) It is important to obsorye that the resolution was moved by an Irish 
member (Mr. O'Reilly), animated, as the Secretary of State observed, by a 
natural aversion to martial law, owing to the horrors and atrocities perpe- 
trated in Ireland, and to which he thus adverted: " Within a very recent 
period the exercise of martial law had been attempted in one of our 
colonies. In Ireland it was called into operation in 1798, under what cir- 
cumstances was stated in the Comwallis correspondence. He did not like 
to enlarge on so painful a subject, or to revive reminiscences of evil times 
over which he should prefer to draw a veil ; but the question had been 
raised in regard to Ireland, and in regard to the colonies, and it demanded 
an answer.'' That answer in effect was, that such atrocities were not martial 
law, but military license ; that martial law was only exercised by and limited 
by necessity ; and that if it was so limited, there could be no such atrocities, 
and that on the same principle of necessity rested its legality. 

(&) The honourable member who moved the resolution stated that it was 
laid down in the Petition of Eights drawn up in 1627, and again in the Bill 
of Rights in 1688, " that none shall be forejudged of life and limb save by 
the judgment of their peers and the law of the land.'' But the Petition of 
Bights defines martial law as that which is used in armies in time of war, 
aad does not say a word as to its illegality in time of war or rebellion ; but, 
on the contrary, clearly implies its legality so far as regards rebellion and 
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On that occasion the views of the opponents of martial 
law were marked, as they always are, by that hopeless con- 
fusion and inconsistency which is the infallible indicative of 
error; and while repudiating martial law, they did so 
evidently under the notion that it was something which it 
is not, and that it applied after a rebellion was over. And 
they did not hesitate to follow the Lord Chief Justice in 
laying down something infinitely worse, and which would 
come to indiscriminating massacre; altogether failing to 
perceive that the great object of martial law is to pre- 
vent this. While loudly avowing that any measures might 



rebels, and tlie Bill of Bights contains no proposition except that standing 
armies are illegal in time of peace, and the saccessire Mutiny Acts since 
that time state the proposition here cited as applying to time of peace. 
The only answer attempted to this, that this applies to soldiers, is mconclu* 
aive, for soldiers are as mach free citizens as others, and can no more than 
others be deprived of their rights as such, except on the ground of neces- 
sity. The resolution moved was, " That whereas, by the law <^ this king- 
dom, no man may be forejudged of life or limb, but by the lawful judgment 
of his peers, or by the law of the land; and no commission for proceeding 
by martial law may issue forth to any person or persons whatever by colour 
of which any of Her Majesty's subjects may be destroyed or put to death 
contrary to the laws and franchise of this land, and the pretended power 
of suspending of laws, or the execution of laws by regal authority without 
consent of Parliament, is illegal ; this House would regard as utterly void 
and illegal any commission or proclamation purporting or pretending to 
proclaim martial law in any part of this kingdom.*' But the Secretary of 
State declared that this resolution embodied doctrines which had nev^r 
been affirmed eitker by statute orjudidaX decision. And the House declined 
to pass it. It is to be observed that one important point was settled in 
this debate as to the charge of the Lord Chief Justice, viz., that it was of na 
jwUcUU aixthority. Of course, every lawyer was aware of this already, aa it 
was a mere charge to the grand jury preparatory to a trial ; and, moreover, 
every word in it on the subject was obitery for he told the jurjr, contrary ti> 
the Report of the Commissioners, that at the time in question the rebellion 
was over. Of course, martial law, if that were so, must be illegal. But 
though at first it seemed to be supposed that the charge was of some 
authority, this was quite disproved by the Home Secretary (vide post), 
and Mr. Mill, the most determined opponent of martial law, frankly 
admitted that " the House knew that this charge to the grand jury was not 
law, and very good reasons had been stated jfeirly enough by tiie Home- 
Secretary why it should not be law. 
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be taken which were necessary, they fiedled to perceive that, 
on the one hand, this left the question all open, and that, 
on the other hand, if there be any " law '* in the world 
which more requires regulation and restraint in its exer- 
cise than another, it is the " law of necessity,'' which, with- 
out regulation and restraint, must degenerate into anarchy 
and unbridled license ; and that as measures of necessity 
must be upheld by military force, it can only be restrained 
by military discipline ; and that, in short, martial law, or 
the law of war, is but the law of necessity exercised by 
military power, under military authority, and subject, rightly, 
to the most rigid restraints of military discipline. Indeed, it 
appeared to be implied that these measures ought to be 
taken under military authority and military law ; and if so, 
that, as already shown, is all that is wanted in martial 
law (a). 



(a) Mr. FoTster, who had been Under Secretary for the Colonies, avowed 
that ** he had never believed that martial law, as it was understood in this 
country, in Ireland, or the colonies, was necessary for the purposes of 
government in those places ; adding, ''In that opinion be shoM no dmbt 
be in a minority^ but having paid close attention to all that had happened 
in Jamaica, and having looked over all similar cases in recent history, he 
had seen no case in which the proclamation of martial law was a necessary 
evil" Which, it will have been seen, was contrary to the deliberate 
judgment of all the great statesmen of his time, including the leader of his 
own Government^ so that the view of this honourable member may fairly be 
regarded AS extreme. Yet " he admitted that to the restoration of peace and 
the preservation of authority, everything eUe mwA give way, and that what- 
ever acta of VMlita/ry authority were absolutely necessary for that purpose mwfi 
be sanctioned ; but he had seen no case where what was embodied in the 
notion of martial law, the power of punishment after the suppression of the 
outbreak,*' was essential. But this was either confounding mere outbreak or 
outrage with rebellion, or it was mistaking martial law, which is limited to 
rebellion; only rebellion may last some time after actual outbreak and 
active resistance. " The Chief Justice had pointed out that within twenty- 
four hours after the issue of the proclamation, peace and order were restored 
in Jamaica, and nobody could doubt that peace would have been equally 
restored by the action of the troops, whether martial law had been pro- 
claimed or .not." Then, if so, martial law was unlawful ; but that was a 
question of fact, on which the statem^t of the Lord Chief Justice was utterly 
contrazy to the Report of the Commissioners, who gave ten days as the 
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It is most remarkable that on that occasion an honourable 
gentleman, who had been Under-Secretary for the Colonies, 
although most adverse to martial law, acknowledged that 
" the doctrine of aU our most ermnent lawyers, at aJl 
stages of our history, had been that, if martial law were 
proclaimed, it m£ant military law, and the giving to 
military officers, with regard to civilians, those powers 
which they possessed with regard to their own s&rvices." 
This, it need not be said, is all that has ever been con- 
tended, and it is what the Author wrote his book to 

daratiou of the rebellion. " Nothing could be stronger than the statement 
of the Lord Chief Justice as to the power of suppression reposed in the 
Government : 'a rebel In arms stands in the position of a public enemy, 
and therefore you may kill him in battle, or you may refuse him quarter, 
dealing with him in this respect as with a public enemy/ This showed 
that as long as actual rebellion was in existence martial law was not needed 
for the suppression of any disturbance. As to the allegation that the pro- 
clamation of martial law was necessary for the punishment of those who 
had taken part in the rebellion, such an argument showed that no real 
necessity existed for martial law at all." But if that be allowable, then it 
is still more necessary for the sake of humanity ; and this, as already shown, 
is the basis upon which that sound lawyer, Mr. Serjeant Spankie, put the 
question, as a preventive of indiscriminate massacre. As the writer has 
already observed, he repudiates the notion that such a course as the slaughter 
of rebels who surrender themselves as prisoners is allowable; on the con- 
trary, he declares it is as contrary to law as it is to humanity. And it is a 
remarkable illustration of the power of prejudice that a gentleman whose 
^sense and humanity are so undoubted should adopt such a monstrous pro- 
position rather than adopt martial law. Why, the very object of courts, 
martial under martial law is to restrain the indiscriminate massacre thus 
supposed to be allowed, and to afford some opportunity for enquiry and the 
exercise of humanity. And it has been laid down, again and again, in our 
courts, that no man can be put to death in cold blood, even in a mutiny, 
without some gra/ve and car^/kil enquiry^ even although it be only by drum- 
head court-martial, which is rough justice, certainly, but surely better than 
none at all ; so it was laid down by the court, in Wall's case, and so in 
Wright v. Fitzgerald, and it is in &ct natural justice. Indeed, the honour- 
able member went on to say, ''There were two theories as regarded martial 
law. One appeared to have been held by the principal lavfyen in all stages 
of our history, from Chief Justice Hale to the present Chief Justice, This 
was, that if by any unfortunate circumstance martial law was proclaimed in 
any part of Her Majesty's dominions, it m^ant military law, and the giving 
to military and naval officers similar powers with regard to civilians to 
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establish. For, although the honourable gentleman added 
that the result would be that courts-martial should be con- 
stituted as for the trial of a soldier : atid seemed to assume, 
as the Lord Chief Justice had assumed, that this meant a 
regular court-martial, as under ordinary military law, he 
evidently was no more aware than the Lord Chief Justice 
had been, that military law allows of courts otherwise 
constituted, in our foreign dominions or dependencies ; and. 
that our courts of law, even in criminal cases, have recog* 
nised (a), in cases of mutiny or rebellion, even the rough 
and summary justice of " drum-head courts-martiaL" 



those which they possessed with regard to members of their own services. 
The result woald be a court-martial constituted under the same regulations 
as a court-martial for the trial of a naval or military officer." So that this, 
after all — ^which is martial law in effect — is admitted to be the law laid 
down by the most eminent lawyers in all stages of our history. For the 
hon. gentleman appeared, like the Lord Chief Justice, not to be aware that 
even the militaiy law makes special praviaion for trial of offences arising in 
our foreign dominions with a less number of officers (only three), and com- 
posed of both services, exactly as was done in Jamaica. *' That was one 
theory spoken of by the Lord Chief Justice ; the other was that martial 
law applied to civilians is not military law, but the arbitrary will of the 
Executive. This latter theory the Chief Justice regarded as a herei^ of 
recent growth, and it was no doubt the theory on which the Jamaica 
authorities acted, and also the theory on which the authorities in Ceylon 
and other places had acted before. This theory had high authority to back 
it ; it was in accordance with the dictum of the Buke of Wellington, that 
martial law was the will of the Qeneral, and, in fact, meant no law at all." 
But that meant, as the Author expounded it, not ordinary military law ; and 
the Lord Chief Justice, as already mentioned, in riuoting his proposition, 
omitted that word, on which the whole question turned. In conclusion, 
the honourable gentleman said, most truly, " Surely, after all the centuries 
in which we had been labouring to protect subjects of the Queen from any 
exercise of arbitrary power, argument ought not to be needed for the 
purpose of combating the opinion that it was necessary to suspend the 
common law, not for the restoration of peace and order, but merely for the 
purposes of punishment." Nobody will dispute this ; all that has been 
contended for is punishment during rebellion. 

(a) The Lord Chief Baron, in Wall's case, distinctly recognised them as 
allowable on a sudden mutiny. So in Wright v. Fitzgerald^ 27 Sta. Trials, 
the court spoke of any grave and honest inquiry, however irregular and 
informal, as sufficient, in actual rebellion. Of course this was limited to 

P 
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In the course of the debate, the eminent person who, 
in 1859> had, in his official capacity as Judge Advocate- 
General, declared the law on the subject^ in accordance 
with all the authorities, adhered to and affirmed that 



Buoh cases, and if aU that the hon. gentleman meant was so to limit it, the 
limitation is undoubtedly correct. But it is evident that the admission 
of this virtually involves all that has ever been maintained as ''martial 
law/' and that profound thinker, Mr. Mill, at once perceived and exposed 
the inconsistency. For whereas Mr. Forster would allow of no trials 
merely for the purpose of punishment after the rebellion was over, Mr. 
Mill would not allow of punishment at all. For he appealed to the charge. 
of the Lord Chief Justice as ** an authority in support of views which some 
had taken from the very beginning of these proceedings. That for non- 
militaiy persons there was no such thing as martial law, and that it had 
no existence except for military persons.*' The entire and hopeless in- 
consistency between this view and that of the late Under-Secretary, 
will be observe4 ; but it may be added that there is an equal inconsistency 
with the charge, by which Mr. Mill must have been greatly misled, seeing 
that its tendency was this» that mftrtial law did. mean the application to 
civilians of milita^ h^w ; only regular military law. So hopeless is the- 
confusion and the inconsHslieAcy 1a which the opponents of martial law 
are inevitably invoilv^dr But even this great thinker further said, " that 
while there was properly no. such thing as martial law, ihere was no doubt 
a law of necessif^y, which required that certain acta should be done £of the 
suppression of rebetiiont hut not for the punishment of the persons ccm- 
cemed iga it." S»o thftb no detenent measures can he taken to suppress a 
rebellion, and it is to be preaiuned that Mr. Mill differs from tiie Lord 
Chief Justice and Mr. For&iter, and does not think that persons or r^els 
who surrender may be slaughtered. He added: ''He and others con- 
tended that th^ law of necessity would justify the Executive in doing such 
things as were necessary to put down rebellion if no martial law existed, 
and that to get rid of their rcfiponsibility the Executive must show that 
1;he necessity existed, Qpt to the satis&ction of courts-martial, but of the 
i^egular tribunftls of thp country **— which comes, as already shown, to the 
extreme view : " Do a]l that is necessary : shed bhK>d to any extent yon 
honestly think necessary ; but mind, if you spill a single drop of blood, as 
we may think unnecessarily, you shall be hanged for murder ! '* How 
strange that so clear a think^er should not see the reductio ad absurdumf 
It is to be observed^ however, that Mr. Cardwell, who had been Secretary 
for the Colonies when the Jamaica case occurred, expressed his adhesion 
to this view, in entire opposition to the view of the Lord Chief Justice, for 
he said, " There is, in certain painful and melancholy cases also another 
law, which might be called the law of necessity, and which nobody acted 
uj'on except under a very great reeponsibiiity, and the liability to render a 
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exposition of the law (a). He declared that the commbn law 
allowed of all measures which were necessary for the sup- 
pression of rebellion ; and that, whether they were called 
measures of necessity or martial law, it was, in substance, 

future account to the ordinary tribunals of the countiy/* He added, ** But 
those persons who, called upon by no act of their own, but for the pro- 
tection ef the public safety, took a great responsibility of that kind upon 
themselves, were placed in a position of extreme difficulty, and it often 
happened that, in order to protect them in a way which Parliament after- 
wards deemed Just, a Bill of Indemnity was proposed, dLscussed, and 
passed on their behalf. That, however, was an act not of prerogative, but 
of Parliament, and until Parliament passed such a Bill of Indemnity in 
their favour, such persons acted, and ought to act, subject to a liability to 
account to the ordinary tribunals of their country. Believing that to be 
the law, and to be a wholesome state of the law, he did not think any 
alteration of it was necessary. But if the law did require to be altered, 
then he should agree that a bill should be brought in for the purpose, 
when the matter could be considered with the gravity with which a bill 
was always treated in that House. The law of necessity to which he had 
referred was, in his opinion, strictly limited in time, and operative only 
for repression, and not in the slightest degree for punishment ; and in the 
memorable words of Sir James Macintosh, to continue to act upon that 
necessity, after the necessity itself had expired, was an enormous crime.*' 
That is, it is to be presumed, wilfully so to continue it. But this view, of 
acting on necessity, against law, and trusting to a Bill of Indemnity, is 
contrary to the view of the Lord Chief Justice, and the true view is that 
necessity gives authority, and the honest exercise of authority gives 
immunity (vide Bishop's Criminal Law, cited post), 

{a) Mr. Headlam, the Judge Advocate-General, in 1659 {vide ante p. 10). 
The light hon. gentleman said, '* He thought that the law of this country 
was not only amply sufficient to justify the Crown in taking sufficient 
measures for the defence of the realm, but that the Minister of the Crown 
would be liable to the gravest censure— would be liable almost to impeach- 
ment ^if he neglected to take sufficient precautions for the defence of the 

country. In the present case a rebellion had taken place, and it was 
alleged that the power of the Governor had been over-exerted. He was, 
however, of the same opinion in the present case also, that it was not 
desirable to alter the existing law, and that it was better to leave it in the 
same state in which it had always been, the duty of the Government being 
to take care, in the words of the old Latin maxim, * Ne quid detrementi 
respublica capiat.' The objections to the motion of the hon. member were, 
in his opinion, insuperable. Having laid down the law, the hon. member 
asked the House to affirm that * this House would regard as utterly void 
and illegal any commission or proclamation purporting or pretending to 
proclaim martial law in any part of this kingdom.' Either such a procla- 

f2 
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the Bame ; and a mere dispute about terms, a controyeisy 
about a name. And he, as all the more prominent and 
eminent persons who spoke in the debate, utterly declined 
to pass a resolution which declared the exercise of martial 
law to be illegal And while, on the one hand, he was 
ready to consider any legislative measure for its regulation, 
he did not appear to think such a measure practically 
necessary. 

On that occasion, the Secretary of State for the Home 
Department (a), a Minister admitted to be a man of 

mation woald be legal or it would not. If it were legal, what power had 
that HonBe to make it illegal ) If it were illegal, what advantage would 
there be in the resolution 1 The House in paseing such a resolution would 
be doing something beyond its functions, and to which no court of law 
would pay the least attention. If the proposition in question embodied 
the true law of the land, that House would only be throwing doubt upon 
it by bolstering it up by a weak resolution on the part of one of the Houses 
of Parliament. If the hon. member proposed to alter the law, let him 
come forward and propose a bill, which he, for one, should be glad to 
consider with the greatest care. Whether they called it martial law or 
the law of necessity, it was precisely the same thing. If the Executive 
authority superseded the ordinary law of the country when a sufEicient case 
of necesuty arose, they were all agreed that it should be supported in that, 
and also that it should be covered by an Act of Indemnity afterwards. At 
the same time he was not prepared to say that they ought to fetter and 
control any such authority by declarations of that description. There were 
two distinct dangers before them. If they made precise declarations of 
that description they might fetter and control public men, and render 
them so timid in case of emergency that they would fail in their duty. 
On the other hand, they might pass enactments which would tempt weak 
men to exercise powers which ought not to be exercised unless absolutely 
necessary. Those were two dangers of a very different description, against 
both of which the House should guard ; and the best way of doing that 
was by leaving the law as it was, and by making it perfectly clear to 
persons in authority that they must act in case of emergency and take 
responsibility upon their own shoulders, looking to an Act of Indemnity to 
exonerate them if they had acted honestly and in good faith. It was, 
perhaps, too much to expect men to act with perfect wisdom in every case, 
but if they acted in strict good faith and for the best they could not be 
fairly refused an indemnity afterwards. Whether such proceedings were 
justified by martial law or upon the plea of necessity, appeared to him a 
matter more of words than of substance." 
(a) Mr, Gathome Hardy, who is reported to have spoken to the fol- 
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remarkable ability, and a lawyer by profession, and who spoke 
with all the responsibility and authority which belonged to 
his high oflBce, and with the assent of the great majority of 
the House, declared that "the resolution embodied doctrinea 
which were not laid down by any judicial dedaions nor 
by any statute ; " and pointed out, that the opinions thrown 
out by the Lord Chief Justice were only thrown out with a 
view to further inquiry : that they were not definitely or 
dedsivdy laid down ; that they were of no judicial 
authority, being merely in a charge to a grand jury, with- 

lowing effect: — While deploring the fact that necessity sometimes com- 
pelled the proclamation of martial law, he noticed that the honourable 
member had admitted the occasional occurrence of such a severity, nor did 
the Lord Chief Justice ignore the necessity vhich might arise of setting 
aside the law of the land and securing with great vigour the military Uw 
such as is enforced by a General in an enemy*s country. - The Lord Chief 
Justice, indeed, admitted that though an insurrection were suppressed, it 
might be necessary to continue the enforcement of martial law, in order to 
strike terror into the minds of the people for their better order in the 
future. Everyone was agreed that in cases of insurrection and danger to 
the lives of peaceful citizens, it was the duty of those exercising the supreme 
power to put aside the ordinary laws, and to proclaim military law until 
the insurrection was suppressed; and it did not need the existence of 
armed resistance to constitute insurrection. He knew of none who said 
that the Jamaica authorities who had been referred to were wrong in 
using in the first instance the most forcible means to put down the rising. 
And he thought that if an Executive were to act by military power, it 
would proceed in accordance with the ordinary la^ of the case, and military 
force would involve military law. If military force were adopted, it was 
surely fairer to announce to those against whom it was proposed to act that 
the ordinary course of law would be superseded ? The first part of the 
hon. member's resolution was composed entirely of truisms, and with respect 
to the latter part, he thought it extremely unadvisable that it should be 
placed upon the books of the House of Commons. It was evident that the 
Lord Chief Justice himself had, he would not say vacillated, but gone 
firom one side to another, admitting that the necessity had arisen for acting 
with peculiar rigour, or, in other words, with military law, and yet at the 
same time doubting whether the insurrection had not been suppressed 
at a sufficiently early date— a matter about which the authorities in Jamaica 
held a different opinion — to render the continuance of that military law un- 
necessary. He appeared, moreover, to have admitted that if the insurrec- 
tion had been in existence, as it really was in the opinion of those in the 
colony, the employment of military law would have been necessary. In 
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out any argument ; that they were, moreover, d>iter^ 
because thrown out upon the assumption (opposed to 
the Report of the Royal Commissioners) that the rebellion 
was over ; and that they were at variance with the delibe- 
rate opinions of official men, and with the highest authori- 
ties upon the subject. 

The practical conclusion, drawn by the ablest and most 
eminent men on this occasion, was substantially that at 
which the Author had arrived, in the foregoing pages, 
before the debate took place ; and which, therefore, he may 

page 127 of his charge, the Chief Justice said that he felt deeply sensible of 
the exceeding difficulty of his task, as he was without the advantage of 
having had the matter discussed by members of the bar. Now^ if any one 
circumstance tended to add weight to the judicial decisions given in this 
country, it was the discussions by whioh they were preceded. Would it, 
then, be right that the House of Commons, in consequence, not of a judicial 
decision, but simply of a charge to a grand jury, qualified however able and 
learned, by those acknowledgments, should rush hastily to the conelusious 
embodied in the resolution moved by the honourable member. The learned 
Chief Justice has evidently been shocked by his view of what had taken 
place in Jamaica with reference to the particular case under the decision of 
the grand jury, and he placed before the grand jury not only the facts ckf 
the case, but also his opinion, with a view to its submission to the petit 
jury. Had the case been submitted to the petit jury, the law which the 
learned Chief Justice had laid down, would have been subje^ to the 
revision of the judges trying the case, of the criminal court of appeal, and 
finally a writ of error might have been brought before the highest 
tribunal in the kingdom/' That is, supposing the case had remained in the 
Central Criminal Court, to which the Act for Reservation of Crown Cases 
applied. But if removed to the Queen*s Bench, as it must have been to 
obtain a special jury, there could have been no review of the law beyond 
that court {vide ante), "The charge should, therefore, be t^ken with 
those qualifications, and surely, upon a direction to a grand jury made with 
a view to getting certain points afterwards decided by the law of the land, 
the House of Commons would not consent to place upon their books a 
resolution which would unjustly hamper those who might hereafter be 
placed in the position of executive officers, and whose duty it might be 
boldly to employ the powers at their disposal, in order to put an end to 
what might otherwise prove of serious danger to the State. The right 
honourable gentleman the Judge-Advocate of the late Government (Mr. 
Headlam) had, he knew, given great consideration to cases of this kind, 
and the opinion not only of the right honourable gentleman but also of a 
fight honourable friend of his— a former Judge- Advocate, whose absence 
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venture now to state with toore confidence: as what 
ought to be looked at now is rather the future than the 
past (a) ; viz., that, as to the future, H any occasion should 
unhappily arise, in any dependency or colony, to have 
recourse to 'measures for the suppression of rebellion, 
then, while, on the one hand, all measures which may 
be honestly deemed necessary will be justified; on the 
other hand, those measures, though necessarily taken by 
military force under military orders, should not only be 
subject to the restraints of military discipline and the 

from the House he shieerely regretted (Sir D. B^ndas), iras contnuy to 
that held hj the lettrned C^ief Justiee. The learned Chief Justice, re- 
ferring to these right honourable gentlemen, said it was not their peculiar 
busineas to enter upon questione of this nature. But, with all due deference, 
the attention of the learned Chief Justice himself did not appear to have 
been previooslj employed in this direction. As H was, it could not he 
asserted that the doctrine embodied in ike resolution moved by (he honouraJbU 
member warn laid down by judicial decisions, or by the common or statute law 
of the land. It would, therefore, he thought, be .unwise in the House of 
Commons to commit itself to a pledge upon a matter so important. He 
trusted that neither in Ireland nor in the United Kingdom, nor in any of 
the colonies, would the occasion oyer again occur for the employment of 
those powers which were necessary to the Ezecutiye in times of great 
emergency. At the same time he implored the House of Commons not to 
place an impediment in the way of those who were acting in distant spheres, 
and to whom, with great responsibilities, was committed the duty of upholding 
the authority of the Crown and the rights of this country** In these views 
Mr. Cardwell, who followed, substantially concurred. 

(a) Thus, Mr, Mill said, " He agreed that it would be well to consider 
this question with reference to the future rather than the past.** This was 
what had been said by Mr. Cardwell, in his final dispatch in the Jamaica 
case ; and he, on this occasion, observed that the pith' of the question lay 
in the regulation and restraint of the exercise of martial law : '* The chief 
and most fertile source of abuse, when the deplorable emergencies to which 
the motion pointed to occurred, was the &ct that usually the inferior agents 
over whom the higher authorities were called upon in circumstances of 
extreme difficulty to exercise control, were guilty of excesses which their 
superiors would, if they could, have been glad to restrain. The adoption of 
a vague abstract resolution like the present one, however, instead of 
strengthening the bonds of discipline, and increasing the control of the superior 
authority over its subordinates, might rather have a contrary effect." 
(Debate, 2nd July, 1867). In this final observation is the key to the true 
view of martial law, which is the exercise of the great social law of self-defence. 
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analogiea of military law bo far as applicable, but should 
be controlled by the supreme civil authority. And the 
Author, now haying thus been confirmed upon such high 
authority, he has ventured to put forth in these pages con* 
siderations which tend to embody the practil»l result of 
these discussions, for the purpose of future guidance. 

by means of xniliiftiy measares and miliiaiy force under and subject to 
the restraints of mllitaiy discipline. While, on the other hand, the duty 
of seeing that these restraints are enforced is deemed to rest upon the civil 
Government, inasmuch as the use of such means and measures can only be 
Justified by necessity for the purposes of civil goyemment, and therefore 
must be subordinate to it In the view of the Author, the true limits and 
restraints of martial law are to be found only in the considerations which 
are drawn from its true principles, and that precisely those considerations 
which demonstrate its legality or immunity, on the ground of necessity, 
determine its limits, and suggest its regulations and restraints. To these 
considerationB, therefore, he endeavours, in the foUowing pages, to direct 
attention, desiring, on the one hand, to correct any inaccuracies in his 
former work, and on the other, to bring it as &r as possible into aooordanoe 
with admitted principles. 
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MARTIAL LAW 



There is no prerogative of the Crown so ancient, so im- 
portant, and so undoubted, as that of preserving the peace 
of the realm (a). It is one of those things which prove 

(a) It ifi thus emphatically laid down in one of oar ancient statutes : '* En 
primes volt le roy, et commando que la peace de Saint Eglise et de la terre 
soit bi»i garde et maintalne en touts points: et que common droiture soit 
fidt k touts auzibien as poures come as riches, sans regard de nulluy (Stat. 
West. 1), which Lord Coke devoutly translates into Latin, and then com- 
ments on it thus: —'* This is an ancient maxim of the common law, and Fleta 
recites this fundamental law in few words, * Quod pax ecclesies et term 
inviolabitur observetur ita quod communis justicia singulis pariter exhibi- 
atur.' And Britton saith, * Peace ne poet my bien estre sans ley,' therefore 
the law, as a mean that peace may be kept and maintained, provideth 
that common right (i. e. justice) selonqne ley et custome d'Angleterre soit 
fait a toute, &;c. But this ancient law had great ^eed to be rehearsed and 
commended to be put in execution, for that by reason of the often insurrec- 
tions and intestine wars, the peace of the land was for a long time miserably 
disturbed ; and the mischief was, that during these intestine wars law and 
justice lay asleep : for silent leges inter arma" (2 Inst. 161; Lord Coke's 
Institutes, y. 2, 161). From the very earliest origin of our liberties, it has 
been recognised that the discharge of this great duty justifies the Crown in 
levying war upon rebels, and thus, the very year after Magna Charta was 
solemnly confirmed by Henry IIL (a.]>. 1225), when a turbulent knight 
seized his judges and imprisoned them in his castle, the king at once levied 
troops and made war upon him, and having c^>tured his castle hanged the 
whole garrison (vide Matthew of Westminster). This was contrary to the 
terms of the Qreat Charter (nullus liber homo destruatur, nee super cum 
ibimus, nee super eum mittimus, nisi per legale judicium, &c.); the obvious 
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themselves, which rest on first principles, and arise out of a 
manifest and miavoidable necessity. It lies at the very 
origin of society, and is the main object for which Grovem- 
ment exists, and the law was established. It rests upon 
two grounds, the primary necessity for preserving order, 
and the duty which is thus imposed upon the Crown to 
maintain it. The duty in truth arises out of the necessity, 
and the right arises out of the duty, for the prerogative of 
the Crown, rightly understood, simply means the right of the 
Crown to do its duty. All its duties and all its rights 
arise out of necessity for the public weal, and this lies at 
the basis of them all. It is a duty which can only be 
undertaken by supreme authority, for otherwise the very 
efiForts to effect the object would only lead to anarchy. It 
is, therefore, the first and most sacred duty of the Crown, 
and was its earliest and most important prerogative, for it 
involves, as a necessary consequence, the prerogative of 
levying war, or using armed force, if necessary, for the pur- 
posa And that prerogative has been exercised at every 



meaoins of the woidB, * nee super cam ibtrnmi' bei&^, -w^ will not c6me open 
Mm witih an armed fi>roe, nor otherwisa tfaacn by dtie eonrse of law. And it 
was beyond all doubt contrary to common law, for Lord Coke and Lord 
Chief Justice Bolle laid it down, and it Ib undoubted law, that if a rebel be 
taken, he must at common law be tried. Ketertheless, ndther at the 
time, wx ever silic^ was the act declared illegal'; and it is perhaps the 
eaiiiest. instance of martial law recorded in our history. BfiartUil law, be it 
obserred, as pounted out in old books, is etymologicaUy the laio of vjdr ; 
and so its sense in history. All Uirough our history, as long as it was 
neoesaary, this right was exercised in rebellion; in the earliest times, against 
turbulent and truculent barons ; in the middle ages, against numerous in- 
surrections of the serfs or villeins ; but always without aiiy d^bt as to its 
legality. And though it has long ceased to have any practical ilnportance 
in this country (whether or not it is. legally abolished, as to which iindt 
jpo8^ it must be remembered, that the circumstances in whidi this conntry 
was in early ages, are similar to those in. which our countiymen are placed 
in many distant dependencies, surrounded by hostile races, all equsdly 
subjects of the British Crown, and equally under its protection, so that on 
the one hand the prerogatives of the Crown, so far as necessary for l^eir 
protection, are eqvially valuable ; and, on the other hand, legal principles 
can no more be violated there than here. 
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period of history, aad haa been throughout recognized, and 
indeed asserted by Parliament. 

As this essential and fundamental object must from its 
nature be as paramount to all others, it was always recog- 
nised (d)y from the times when liberty was first dawning, to 
those when it became most firmly established, that the 
necessity for maintaining it worked an implied exception 
to all the safeguards which law established for the pro- 
tection of liberty. For it was obvious that neither law nor 
liberty could be enjoyed without peace and security, and, 

(a) The great artide of lAagna Charta (c. 29), which is regarded as the 
basis of our liberties, ran thus, in its grand emphatic simplicity of language : 
"Nullus liber homo capiatur yel imprisonetur, ant utlagatnr, ant exnletur; 
aut aliquo modo destruatar; nee super cum ibimua, nee super cum mite- 
muB, nisi per legale jadicinm parium suorum, yel per legem teme. NnlU 
yendemus nuUi negabimus, aut doiferemus jus ticium, yel rectum." I^iia, 
howeyer, obyiously implied that justice could haye its course ; and Lord 
Coke, in commenting upon it, after stating its efifect and substance thus, 
** that no man shall be in any sort destroyed or condemned but by the ]udg« 
ment of his equals or the law of the land/' proceeds to say that *^ there are cases 
in which a man may be seized without regular course of law. '' Against those 
that attempt to subyert the king's laws, there lieth a writ to the sheriff in 
the nature of a commission, ad capiendam impugnatores Begis, ftc, aad 
this is lex tercae, and the reason is, merito beneficinm leges amitttt, qui 
legem ipsam subyertere intendit." This, howeyer, still implies that he can 
be arrested, and that the law can then haye its course ; and on the principlea 
here laid down^ if the law could not haye its course, by reason of rebellion, 
then those in rebellion could not claim the benefit of it. And he citeB 
the case of Thomas- ol Lancaster thus: — ** Thomas of Lanea^r was- ad^- 
jiidged to die aa a traitor, and put to death in 14 Edw. IL, and his 
brother and heir was restored, for two errors in the proceedings* " Quod 
non fhit araniatus et an responsion^n positus tempore pacis, eo quod cari«& 
Regis fherunt apertsB in quibus lex fiebat uniouique prout fieri consueyit. 
2. Quod contra cartam de libertatibns^ tempore pacis, absque arsniamento 
sen responsione s^i legal! judioio," he was put to death. Which plainly 
implies that it was the summary execution of the msA in time of peace, 
when the law could haye had its course, which was the ground of the 
reyersal of th^ judgment^ and so it is eyidently put by Lord Coke (2 Inst: 
49). And elsewhere, commenting on the same case, he says, ** Thomas of 
Lancaster being taken in open insurrection was "bj Judgment of martial Icm 
put to death, and this was adjudged to be unlawful, eo quod, &c., reciting 
the grounds of error as before. .And then he there says, ''If a lieutenant 
or other that hath commission of martial law, in time of peace, hang or 
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therefore, when the Great Charter laid the foundation of 
our liberties, it was well understood that the strongest 
stipulations that justice shall have its regular course, only 
applied when justice cotdd have its regular course, and 
that when it could not, those who thus prevented it could 
not claim the benefit of it 

In cases of rebellion, when it had proved formidable and 
widespread, it was always usual, in times when the military 
force was feeble, to execute summary justice upon the 
insurgents, for a short period after the suppression of actual 
insurrection, in order to extinguish the seeds of rebellion, 
and by the influence of terror to prevent its recurrence (a). 



otherwise execute any man by colour of martial law, this is murder ; for it 
ia contrary to Magna Charta (3 Inst. 52;. So Lord Hale, laying down 
that martial law is not permitted in time of peace, says, " And accordingly, 
was that &mouB case of Edmond Earl of Kent^ who being taken at Pom- 
fret, 15 Edw. II., the king had proceeded to give sentence of death against 
him, as in a kind of military court by a summary proceeding, which judg- 
ment was afterwards reyersed in Parliament. And the reason of that revertal 
being to the purpose in hand, it is inserted as entered on the record — quod 
'tempua in quo morte a4iudicatur fuit, fuit tempus pacis, &c* And 
accordingly that judgment was reyersed ; for martial law, which is rather 
indulged than allowed, and that only in case of necessity, in time of open 
war, is not permitted in time of peace.^ So Blackstone, in his commen- 
taries, cited the case as showing that martial law, in the arbitrary sense, is 
not permitted in time of peace (1 Commentaries, ed. 1800, p. 41S). Oock- 
bum, C. J., in his charge in Nelson's case, citing the case, omits the words 
on which the judgment\umed, in tempore pacis, and does not mention 
that all the commentators upon it put it as a case of martial law, and 
merely says that he is not satisfied that it was so, and that it seems to have 
been an irregular execution. But an irregular execution of a civilian in 
rebellion, by officers of the Crown, is the very definition of martial law ; 
and it is to to be observed that the distinction as to soldiers was not known 
in that early age, and that it never occurred to any one that the ground of 
the decision was that the man executed wu not a soldier. Beyond &11 
doubt he was a civilian. The Lord Chief Justice, in his charge, says this 
was meant of soldiers ; forgetting that in those times there were no 
soldiers in time of peace, in the sense of a separate class ; that military service 
was always out of the country, and homicide abroad was not murder by the 
common law (I List. 102). 

(a) Thus, in the reign of Bich. II., in the Wat Tyler rebellion, many of 
the rebels were executed without due process or form of law {Hume*8 ffitt. 
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And although when this power was exercised with excess 
there may have been a necessity for an indemnity, at all 
events to protect parties who had acted in good faith from 
being harassed and vexed by criminal prosecutions, no 
instance will be found in ourliistory, either of a prosecution 
or an indemnity, for acts done, under the authority of the 
Crown, in the execution of martial law, for the suppression 
of rebellion. 

From this fundamental principle it follows that as the 
object is paramount to all others, it is the peculiar prero- 
gative of the Crown to levy war within the realm. Ab, on 
the other hand, it may be necessary for the Crown to levy 

Eng,^ vol. 3, 10). This is the proper definition ot martial law, that is, 
executions under the authority of the Crown without due course of law. 
Hume cites the 5 Kich. II, c. 5, which has been supposed to be a Bill of 
Indemnity, the only instance of the kind to be found in our history ; but 
the indemnity was not merely for executions without due course of law, 
but for unbridled excesses, exercised under the direct orders of the Chief 
Justice, who was the execator of martial law on the occasion, and who 
examined no witnesses, but condemned men wholesale, without inqulty ; 
insomuch that contemporary writers state, that whoever was accused before 
him, whether guilty or innocent, was sure to be condemned {Barrmgton on 
the Statutes, 262 ; Linga/rd^ iy. 182 ; Mapin, iv. 25). Therefore a charter 
of pardon was granted, and this is the only instance of the kind to be 
found in our history, although martial law was executed alter every 
rebellion or insurrection, as, for example, after the Jack Cade insurrection 
in the reign of Henry YL, some of the leaders were executed immediately 
afterwards, without any legal process {Lingard, vol. iv., 50). But some 
months afterwards, when further justice was executed, it appears, from a 
pansage in the Patton Lettere, that it was by what we should now call a 
special commission, for there is a letter (xxxvi.) from the Earl of Oxford 
to the Sheriff of Norfolk, dated in the winter of the year, in which he states 
that during the session of Parliament he was sitting at Norwich on a com- 
mission of oyer and terminer, with Yelverton, one of the king*s judges, 
and that the king, by the advice of his great council, in consequence of the 
indisposition and insurrection of the Commons during the last summer, 
had sent the commission. It is to be observed that the insurrection 
extended into several counties, although it seems to have broken out in 
Kent, and its chief outrages were in London and at Leicester; and it is 
probable that those of the insurgents executed summarily were those taken 
speedily or immediately afterwards, and upon or near the scene of actual 
insurrection, so that their cases were clear ; whereas the cases dealt with at 
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war agtdnst rebellious subjects, in order to preserve the 
peace, so, on the other hand, for subjects to levy war at all 
even for a lawful object, is an offence, but to levy war 
against the Crown is the highest of all offences, because it 
strikes at the root of that peace which is the basis of all 
law and liberty, and an insurrection or rebellion for the 
destruction of the powers of Government, or the institutions 
of the realm, may amount to such levying of war against 
the Crown, which will justify a levying of war by the 
Crown to put ddwn the rebellion (a). 

So well established is this, that the greatest authorities of 
our common law (6) are very fvl\ and explicit in defining 

some distaoee, and after some lapse of time, and which tberefoTe would- 
require greater care, were dealt with bj trial, under special conimission, in 
the ordinary way. This illustrates the distinction between the proper 
scope of martial law, in the suppression of rebellion and ordinary civil 
jurisdiction, which,- when it can be exercised, and it will be sufilcient tor 
the object, ought to be resorted to. 

(a) It was higk treason by the common law to levy war against the 
Crown, for' no siib|ect can levy war within the realm without authority 
from the king, for to him alone it belongeth. Le Roy de droit doit sayeret 
defender son realm vers enemies, &c. (3 Inst. 9). '* If any levy war to expel 
Btrangers, to deliyer men out of prisons, to remove coansellors, or aigainst 
any statute, or to any other end, pretending reformation without warrant^ 
this ie leving war against the Crown, for they take upon them toysi 
authority, vhteh is against the sovereign. There is a diyersity between 
levying of war and committing of a great riot or an unlawful assembly. 
For example,^ if three or four or more do rise to bum or put down an 
enclosure in a particular place, this is a riot ; but if they had risen of pur- 
pose to alter laws, or to ^ from town to town, generally, and to cast down 
enclosures, this is levying of wzur, though there be no great number of 
conspirators, because Uie pretence is public and general, and not private 
in particular. And so it was resolved in the case of Bradshaw and others 
in Oxfordshire, whose case was liiat they conspired to assemble themselves, 
with as many as they could procure, and then to go from gentleman's house 
to gentUmaaCB house and cut down enclosures ; and this was held an inten- 
tion to levy war against the Queen {ihid 10). A.nd so under the statute of 
treasons, an actual rebellion or insmrection is a levying of war ; and if any, 
with strength and weapons invasive and defensive, do hold a castle or fort 
against the king and his forces, this is a levying of war against the king 
(ibid). Lord Hale lays the law down to the same effect. 

(6) Thus Lord Hale says, " What diali be said a levying of war is in 
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and describing what may and may not be deemed to 
amount to a levying of war against the Crown by subjects 
in rebellion^ when formidable, either by reason of arms or 
of numbers. And although their definitions are rather 
more rigid than would be approved of by constitutional 
lawyers in our own days, yet, on the other hand, no oon- 
stitutional writer has ever doubted that in spirit and in sub- 
stance the doctrine was sound. 

And though, no doubt, a mere riot is not a levying of 
war against the Crown, and there must be something which 
amounts to a rebellion, that is to say, a gathering together 
of men, with force and arms, with intent^ by means of force 



troth a qnestioB of fiict, and requires many eirenmetanees to ^Te it that 
deDomlnation, vhich may be difficult to enumerate or define, and commonly 
it is formed by the words more guerrino arrati, arrayed after the manner or 
war. As where people are assembled in great numbers armed with 
weapons of peace or weapons of war; if they march thus armed in a body ; 
if they haye chosen commanders or officers ; if they mar(^ cum vexillis 
ezplicatis (with banners displayed), or with drums or trumpets, or the 
like ; whether the greatness of their number, or their eontinnanee together 
daring those acts may not amount to an army after the manner of war, may 
be considerable." Lord Hale cites from Anderson^s reports the following 
yery illuatEative ease. '* Divers apprentices of London were eommitted to 
prison for riot and for seditious proclamations as to the price of victuals, 
&C.9 for wbidi divers others conspired io take them out of prison, to kill 
the mayor and bum his house, to break open the houses where arms were to 
be found, and thence to furnish themselves vrith wei^ns and arms for 
three hundred more : after which, divers of them devised seditious libels, 
moving others to take part with them in their movements and to assemble 
themselves, and accordingly divers assembled themselves and had a 
trumpet, &c., and in going towards the mayor's house they offered violence 
to those who resisted them, but slew no one. It was held that this was a 
levying of war, and an act of high treason, for wJiich several of them were 
convicted and accented ; and it was said "py the judges that if any do 
intend to levy war for anything that the Queen by her justice ought or 
may do in government as Queen, that shall be declared a levying of war 
against her, and it is not material that they intended no ill to the person 
of the Queen, if intended against the office and authority." The result was, 
of course, that if the rebellion had been formidable enough to require it, 
martial law might have been declared. Thus, also, in another case cited 
by Hale, of the weavers in and about London, who assembled in several 
places within the metropolitan counties, to the number of several hundreds, 
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and arms, to carry out some unlawful object of a general 
nature, and tending to subvert the peace and order of 
society at large, such a rebellion or gathering with for- 
midable force, either of numbers or of arms, whether or 
not with such weapons as are military, if vdth such over- 
whelming numbers as supply the defect, has always been 
deemed to amount to a levying of war against the Crown ; 
and it has also been always laid down that it may amount 
to a war, justifying the levying of war by the Crown to put 
it down ; i.e., if it constitutes a state of war, putting a stop to 
the ordinary course of justice, and depriving the subject of 
its protection ; and cannot otherwise be subdued. And hence, 
of course, it would follow, and is in effect laid down, that 
martial law, which is simply the law of war, is applicable 
to those thus engaged in war against the Crown (a). 



and stormed several houses, and burnt engine looms, defying the magis- 
trates and peace officers. He says, *' It is true they had no warlike arms, 
but that was supplied by the number, and they had such weapons as a 
rabble could get, as staves, clubs, sledges, &c.'' Moreover, he calls it an 
insurrection, and states, that, during all the time of the tumult^ little or 
nothing was done to suppress them, until the Lords of the Council were 
constrained at an extraordinary time to assemble, by whose direction and 
orders, as weU to the civil magistrates as the Kin^s Guard, they were 
at last quieted. And Hale says, '*In respect of the manner of their 
assembling, though they had no weapons or usages of war, yet th^ muUi- 
tude tupplied tJtat defect, being able to do by their multitude what a lesser 
number of armed men might scarce be able to do by their arms" (Pleas of 
the Crown). 

(a) Lord Hale says, "What shall be said a levying of war is partly a 
question of fact, for it is not every unlawful or riotous assembly of many 
persons to do an unlawful act^ though de facto they commit the act they 
intend, which' makes a levying of war j for then every riot would be a 
treason. But it must be such an assembly as carries with it the appear- 
ance of war, as if they are armed with military weapons, or so circumstanced 
that it may be reasonably concluded that they are in a posture of war, 
which circumstances are so various that it is hard to define them all 
particularly (Pleas of Croum, 151). Then after this, after laying down 
general principles, he proceeds to cite illustrations, observing that par- 
ticular instances will best illustrate the subject. This he mentions as aa 
instance of constructive levying of war, a rising for the purpose of pulling 
down enclosures generally. " If divers persons levy or form a multitude 
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Our great-est lawyers and historians record the exercise 
of martial law, ie,, the execution of summary justice, when 

of men to puU down a particular enclosare, this is not levying of war, but 
a great riot ; but if they levy war to pull down all enclosures, or to expel 
strangers, or raise wages, this is a levying of war against the King> because 
it is genenUly against the King's laws, and the oiFenderB take upon them- 
selves the reformation, which subjects^ by gathering power, ought not to 
do'' {ibid, 137) ; so of a design to break prisons or deliver persons out of 
prison generally (ibid). It must be borne in view that throughout Lord 
Hale has in his mind rather the common law offence of high treason, and 
is therefore disposed to be very strict in his views of what would be a 
levying of war to make that crime ; but he says distinctly that an actual 
rebelUon or insurrection is a levying of war {ilnd, 145). " Wherever the 
intention of an unlawful assembly is to redress public grievances, as to pull 
down all enclosures in general, or to remove evil counsellors from the ELing, 
&c., if they attempt with force to execute such their intentions, they are 
in the eye of the law guilty of levying war against the Crown " {Hawkins 
Pleas Crown, B. 1 ch. 65, s. 6; ch. 17, s. 2). "In many cases those who, 
in a violent manner withstand the lawful authority of the Crown, or 
endeavour to reform his government, are said to levy war against him. 
And therefore those who make an insurrection in order to redress a public 
grievance, whether it be a real or pretended one, and of their own 
authority attempt with force to redress it, are said to levy war against the 
sovereign, although they have no direct design against him, because 
they would both invade his prerogative by attempting to do that 
by private authority which he by public justice ought to do, which 
manifestly leads to rebellion, as where great numbers attempt by force 
to revenge themselves against a magistrate for executing his office, or 
to remove all enclosures, &c. But where a number of men rise to 
remove a grievance to their private interest, as to pull down a par- 
ticular enclosure, they are only rioters, this state of things may or 
may not amount to a state of war (jhid). And thus Lord Coke, in the 
first Institute, treating of descents, says, " If a man be seised of lands in 
fee, by occupation, in time of warre, and thereof dieth seised in the time of 
warre, and the tenements descend to his heire, such descent shall not oust 
any man of his entry," and he founds on it this note. '* First, it is neces- 
sarie to be knowne what shall be said time of peace, tempus pacis, and 
what shall be said tempus belli sive gnerrse, time of warre. Tempus pacis 
est quando cancellaria et alia curiae regis sunt apertae, quibus lex fiebat 
cuicunque prout fieri consuevit. And so it was adjudged in the case of 
Koger Mortimer and of Thomas, earle of Lancaster." Then he goes on to 
say, ^ And therefore when the courts of justice be open, and Xh.^ judges <md 
ministers- of the same may by law protect men from wrong and violence, and 
ddstribtUe justice to all, it is said to be time of peace. So when by invcuion, 
insurrection, rebdlions or such like, the pecicectble course <tf justice is disturbed 

G 
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really necessary for the suppression of a rebellion, with- 
out protest or remark (a) ; and they record it as something 
perfectly well recognised, and understood and assented to, 
and as not requiring definition or description, otherwise 
than as the execution of such summary justice ; although 
these historians protest against it when exercised in time 
of peace, to the prejudice of civil jurisdiction, and in usur- 
pation upon the common law. 

and stopped, so as the courts of justice he as it were shut up, et silent leges 
inter anna, then it is said to be time of warre. And the triall hereof is by 
the records and judges of the court of justice, for by them it will appeare 
whether justice had her equall course of proceedings at that time or no, 
and this shall not be tried by jury." And then Lord Hale, in treating of 
martial law, which is the law of war, and which he says, '* in truth and 
reality, is not a law, but something indulged rather than allowed as a law,** 
says that it was *• only to extend to members of the army, or to those of the 
opposite army ; and the exercise of martial law, whereby any person should 
lose his life or liberty, may not be permitted in time of peace, when the 
King's courts are open for all persons to receive justice according to the 
laws of the land. For martial law, which is rather indulged than allowed, 
and that only in case of necessity, in time of open war, is not permitted in 
time of peace, when the ordinary courts of justice are open" (ibid). 
Whence it appears plainly to follow that when war is levied against the 
Crown, martial law is applicable to those who are engaged in rebellion. 

(a) Thus, Lord Bacon, who was both a lawyer and historian, records what 
Henry YII. did after a rebellion : " Therefore, awakened by so fresh and 
unexpected dangers, he entered into due consideration, as well how to weed 
out the partakers of the former rebellion, as to kiU the seeds of them in 
time to come ; and withal to take away all shelters and harbour for discon- 
tented persons, where they might hatch and foster rebellicm, which after- 
wards might gather strength and motion. And first he did yet again make 
a progress from Lincoln to the Northern parts, though it were indeed 
rather an itinerary circuit of justice than progress. For all along, as he 
went, with much severity and strict inquisition, partly by martial law, and 
partly by commission, were punished, the adherents and aiders of the late 
rebels ; not all by deaths (for the field had drawn much blood), but by fines 
and ransoms which spared life and raised treasure" (^Bacon's Life pf 
H&rvry VII. 28). Here it is to be observed, that Bacon speaks of martial 
law as opposed to the course of common law, and also as different from 
trial by commission ; and also as applying to all rebels, whether soldiers 
or not. And thaft it plainly was not meant in the sense of ordinary 
military law, which applies only to the king's soldiers, but in the sense of 
summary justice on civilians. The Loitl Chief Justice says this waa ob- 
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It 18 to be observed, however, that in mere cases of 
isolated acts of treason (a), or even of actual insurrection, 
when over, or even of more formidable rebellion, when 
thoroughly extinguished, it has never been deemed lawful 
to execute summary justice by martial law, upon the per- 
sons implicated ; for that would be an encroachment on 
civil jurisdiction, and an interference, without just excuse, 
with the course of common law, which ought always to be 
allowed to have its free course when it can have it. And a 
broad distinction was always drawn between the exercise 

vionsly illegal, which Is not suggested by Lord Bacon, but if it waa so, 
it was because the rebellion was orer. It is to be obserred that Lord Bacon 
uses the term martial law in a certain sense; and further, it must be 
observed, that Lord Bacon does not mention it as anything necessarily 
illegal ; but, on the contrary, by his silence, rather implies his idea of its 
legality; and, at all events, mentions it as something quite well under- 
stood. Whether it was illegal, would depend upon whether it waa really 
necessary to suppress the rebellion, which might be still smouldering, though 
subdued. So Hume mentions martial law again and again, as applied to 
civilians taken in rebellion. Thus, in the reign of Henry VII., •* Norfolk 
spread the royal banner, and wherever he thought proper executed martial 
law, in the punishment of offenders " (vol. iv. 154). So under Edward VI., 
** Arundel and the other leader's were sent to London, tried, and executed ; 
many of the inferior sort were put to death by martial law " (vol. iv. 294). 
Now the point to be observed is, that these and all other writers mention 
martial law as a thing w^ll known and understood in the sense of summary 
justice, in time of rebellion, on those implicated, in the rebellion and as 
applied to civilians, and as opposed to trial by due course of law ; and, 
further, that it never occurs to them to suppose it was' illegal, when really 
necessary for suppression of a rebellion. 

(a) The distinction here pointed out is well illustrated by the difference 
in the language of our historians and lawyers, when speaking of martial 
law proper; i.e., the execution of summary justice in time of rebellion, and 
its illegal exercise in time of peace, as one of the institutions of the realm. 
Not a word will be found in Lord Coke or Lord Hale against the execution 
of this summary justice in time of rebellion, though they zealously 
denounce any instance of arbitrary authority they meet with in our history; 
witness Coke^ d^iunciatlon of the commissions of Empson and Dudley, 
under Hen. VIII., or of the arbitrary commission to the Count of Kivers, 
Constable of England, under Edw. IV. ; which will be found in Hymeff 
vol. xi. p. 681, and is a kind of permanent commission of martial law, 
or summary justice in all cases of treason or rebellion. Hume gives an 
illustration of this arbitrary jurisdiction : *' John, Earl of Oxfwd, and his 

g2 
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of such sammary justice on occasions of sudden emeige&cy 
and in seasons of imminent public peril ; and its exercise 
in time of peace, when the common law would have its 
course. The former was allowed as an indulgence, on 
account of the necessity, the latter was always denounced 
as an usurpation. 

So strongly rooted and well established in the constitu- 
tion is the prerogative of the Crown, to levy war, if neces* 
sary, for the preservation of the peace, or the protection of 
the realm, either from domestic insurrection or foreign 
invasion, that, from the most ancient times, it was recog- 
nised to be part of its prerogative to keep in readi- 
ness a militia (a), or domestic military force, to be called 

son were detected in corresponding with Margaret, were tried by martial 
law before the Constable ; were condemned and executed. Sir W. Tyirell 
and others were convicted in the same arbitrary court and were executed " 
(vol. iii. p. 200). Upon which his comment is, ''This introduction of 
martial law into civil government, was a high strain of prerogative " {ibid). 
And in his note, h, he puts the illegality, as Coke had put it, upon its being 
in time of peace. ** The office of constable was perpetual ; its jurisdiction 
was not limited in time of war,** and then he goes on to say quite truly, 
** Its authority was in direct contradiction to Magna Gharta, and it is 
evident that no regular liberty could subsist with it. Accordingly the 
office was suppressed by Henry YIIL ; the practice, however, of exercising 
martii^l law still subsisted, and was not abolished till the Petition of Bight." 
That is, the practise of exercising it as here described, in time of peace and 
for the purposes of civil government. The historian has not a word to say, 
here or elsewhere, against the execution of martial law in time of rebellion, 
although he records it over and over agun. When it appears to have been 
exercised in time of peace, his indignation is aroused, and he protests 
against it. This shows that he perfectly understood what he meant by 
martial law, and meant it in the sense in which it is here understood ; and 
that he was not at all indifferent to its exercise. 

(a) " We are not to imagine, says the great commentator, that the king- 
dom was left without defence, in case of domestic insurrection, or the pros* 
pect of foreign invasion. It was usual for our princes to issue from time 
to time commissions of array, and send into every county officers in whom 
they could confide, to muster or set in militaiy order the inhabitants of 
every district. But it was provided that no man should be compelled to 
go out of his shire, but in cases of urgent necessity " (Blackstone^t Conk' 
mentaries, vol. i. c. 8, of tlie Royal Forces), This implied, of course, that 
in case of necessity, the king's officers could lead them out of one county 
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Out wlien necessary, for the very purpose of levying 
war for either of those object& And the command 
of this, which may be called the common law army 
of the realm, as distinguished from a regular soldiery or 
standing army, which is by statute, was vested in the 
Crown by prerogative, and has been recognised by Parlia- 
ment as so vested, for the express purpose, as numerous 
statutes attest, of enabling the Crown to exercise its pre- 
rogative of levying war, if necessary, to preserve the peace. 
As, upon these principles, it would be lawful by the com- 
mon law, upon the occurrence of rebellion, to declare war, 
or in other words, martial law, if necessary for its suppres* 
siou ; and as^ also, it would be lawful, and indeed 
unavoidable, for the Crown to delegate to lieutenants, 
by virtue of its prerogative, the power to exercise the 
rights of war, and execute the laws of war for that purpose ; 

into another, either in case of rebellion or inyasion ; and in case of rebel- 
lion, to attack the rebels. " About the reign of Henry YIII., the commen- 
tator continues, lieutenants of counties began to be introduced, as standing 
representatives of the Crown to keep the counties in military order ; and 
Camden speaks of them as extraordinary magistrates, constituted only in 
times of difficulty and danger. The introduction of these commissions of 
lieutenancy, which contained in substance the same powers as the old com- 
missions of array, caused the latter to &11 into disuse.^ He goes on to 
state that this prerogative was disputed at the time of the rebellion, and it 
became a question how far the power of the militia did belong to the 
Crown. The statute 13 Ch. II., s. 6, affirmed, however, that the supreme 
command of all the militia of the realm was the undoubted right of the 
Crown; and so it has ever since remained, and has been established 
by numerous statutes. The 26 Geo. III., c. 107, provided that militia 
might be embodied; and s. 95, enacted, *<That in all cases of 
rebellion or insurrection it shall be lawful for His Majesty (the occasioa 
being first communicated to Parliament, if the Parliament shall then be 
sitting, or declared in council and notified by proclamation if no Parlia- 
ment then be sitting) to order and direct the lieutenants of the militia to 
draw out and embody the militia within their respective counties, and in 
such manner as shall be best adapted to the circumstances of the danger, 
to put the said forces under the command of such general officers as His 
Migesty shall approve of, to direct the said forces to be led by their respec- 
tive officers into any parts of the kingdom for the suppression of any 
rebellion or insurrection within the realm." It is added that the militi*, 
when called out, shall be under the Mutiny Act, 
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80 it would not, perhaps, be neoessarily unlawful for the 
Crown, in its commissions of lieutenancy (a), whether in 
this country or in any colony or dependency, providing for 
the exercise of this right, when, by reason of such rebellion, 
the occasion for it should arise. And accordingly such 
commissions were issued, and have never been declared 
illegal or unconstitutional. 

It never was legal, however, to exercise martial law, or 
the law of war, against the subject in time of peaoe, or 

(a) And accordingly, before the age of standing armieg, it was usual for 
the Crown to issue commissions of lieutenancy containing clauses which 
empowei^, in case of rebellion, the exercise of martial law. Here, for 
instance, is an example taken frosi Rymtr^i Foedera, com. Vii., pi.iii., p. 32, 
and issued in 1617> ten years before the Petition of Bight. It was thos:-^ 
** We give full power and authority unto you (the Lord President of the 
Council in Wales) to levy men of armes of all kindes and degrees meet 
and apte for the warres, and tliem to lead and conduct as well against all 
and singuier our enemies as also against all and singuler rebells, traytors, and 
other otfendors and theire adherents against us, our Crowne and dignitie, 
within the saide principalitie and dominions . . . and with the saide 
enemies, traytors, and rebells from tyme to tyme to fight, and them to 
invade, resist^ suppresse, subdue, slea, kill, and put to execution of death 
by all wales and means fyrom tyme to tyme by your discretion .... 
and further to doe, execute, and use, against the said enemies, traytors, 
and rebells, and such other like ofiendors and their adherentes, afore- 
mentioned from tyme to tyme, as necessitie shall require, by your dis- 
cretion, the lawe called the martiall lawe, according to the law martiaU ; 
and of such offendors apprehended or being brought in subjection, to save 
whom you shall thinck good to be saved, and to slea, destroie, and put to 
execution of death such and as many of them as you shall thinck meete by 
your good discretion to be put to death.'* Now, as already observed, this 
was issued ten years before the Petition of Bight, and the terms of that 
Act are carefully framed so as not to apply to such commissions as this, 
which it will be noticed is strictly limited to rebellion, and the offence of 
rebellion ; whereas the commissions referred to in that Act, as will be seen, 
embrace larceny and all ordinary offences. And this was a usual and 
conunon commission. The counsel for the prosecution in the Jamaica 
case admitted that *' in Rymer would be found proclamations of martial 
law in which things were authorised exactly such as were done in Jamaica.** 
And it may be added that the terms of the proclamation in Jamaica were 
in substance the same as the above — a strong proof of the truth and 
reliability of the legal doctrines and military traditions on which it was 
based. Cockbum, C, J., in his charge in Nelson's case, has nothing to 
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against ordinary offenders, for ordinary offences (a) ; and 
although at certain periods of our history it was found 
convenient to issue commissions of martial law, for the 
punishment of such offenders, and the repression of such 
mere riots or disturbances as oould be repressed by the 
ordinary means and powers of law, there never was any 
doubt that such commissions were wholly illegal And the 
distinction between such commissions and the exercise of 
martial law, for the suppression of rebellion, was always 
well understood in our history. 

obfleire upon the above, except that it did not appear to have been executed ; 
the reason of which is very obvious, viz., that it was not required, 
because there was no rebellion. But the point is, that it was a usual and 
common commission, that it is inserted in Bymtr aa a precedent or form, 
that it was evidently regarded as usual and legal, and that when the 
Petition of Right came to be drawn it was carefully so drawn as not to 
^>ply to such commiasionB as these, issued for suppression of rebellion. 
Of course^ similar commissions would not necessarily be unlawful in 
colonies or dependencies. But see further as to this delicate question. 

(al The distinction between the pn^er use and scope of martial law in 
the suppression of rebellion, and lt« abuse for purposes of mere punishment 
or a suppression of ordinary disturbances, was well understood and recog- 
nised, even in the age when it was most disregarded. Thus Hume says, 
"Wbttiever there was any insurreetion or public disorder, the Grown 
employed martial law, and it was during that time ezensisod not only over 
the soldiers, but over the whole people. Any one might be punished as 
an aider or abettor of a rebellion;" and as an example he quotes Lord 
Baoon as saying, ^ that the case of the Earl of Essex and his fellow-con- 
spirators would have borne the severity of martial law. But the kings of 
England did not always limit the exercise of this law to times of civil war 
and disorder. Thus, in 1552, when there was no rebellion or insurrection, 
Edward YI. granted a commission of martial law. Queen Elizabeth was 
not sparing in the use of this power, and in the case of an isolated outrage 
by an individual, the Queen was so incensed that she ordered him to be 
punished instantly by martial law ; but upon the remonstrances of some 
prudent counsellor, who told her that this law was usually confined to 
turbulent times, she delivered him over to the common law (vol. v., 
appendix iii.). This commission was granted to Sir Thomas Wilford, 
granting him authority, upon signification from justices of the peace, of 
idle vagabonds or riotous persons worthy to be speedily executed by 
martial law, to execute them (ibid, 456)i It is obvious that these apd 
many similar oommissions which might be cited had really no colour of 
legality ; they were not issued in time of nor in the event of war, but in 
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Indeed, as martial law, or the law of war, can only be 
justified by a war, or by the occurrence of a rebellion 
creating a pressing and paramount necessity, and nec^ity 
can only be judged of when it arises — it is questionable 
whether commissions of martial law, providing for its future 
exercise, on some uncertain occasion, would be legal, unless 
the issuing of them could be excused, by such circum- 
stances of distance and difficulty of communication, as 
existed in this country in foimer times, but which are not 
likely to occur in our own times, except in cases of colonies 
or distant dependencies of the Crown. But, beyond all 
doubt, commissions of martial law, for the trial, not only of 
rebels, but of all ordinary oflFenders, were always illegal, 
and were so declared by the Petition of Right (a). 

time of peaee, and to be executed in time of peace, and on ordinary 
oflenders, superseding, without any excuse or pretence of necessity, the 
ordinary lair. Such cases hare been cited as instances of martial law, but 
in truth they were not martial law; they were simply assumptions of 
despotic authority wholly contrary to law. And the distinction wiU be 
obsenred between these commissions and real commissions or procla- 
mations of martial law, such as have been already cited. The truth is, 
that there is something irregular in the very term commission of martial 
law, for martial law being but the law of war, it is rather by declaration 
or proclamation, as upon a declaration of war, or on some sudden necessity 
and emergency, than by commission, which appears to contemplate some* 
thing permanent, continued, or settled. And if commissions of martial 
law were legal at all, it could only be as directed to the occurrence of a 
future rebellion, amounting to a formidable war. As, howeyer, the 
necessity could only be judged of when it arose, such commissions were of 
very doubtful legality, even when confined to rebeUion. So when the 
streets of London were much infested with riotous persons, the Queen 
finding other remedies inefficient, decreed martial law, and gave Sir 
Thomas Wilford a commission of provost marshal, as above stated {ibid). 
This commission recited that ^' sundry great unlawful assemblies of a 
number of base people in riotous sort, for the suppression of which it was 
found necessary (for that the insolency of many desperate offenders is such, 
that they care not for any ordinary punishment by imprisonment) to have 
some notable rebellious persons to be speedily suppressed by execution to 
death, according to the justice of martial law" This was obviously illegal, 
for it was applying martial law to mere rioting. 

(a) The particular commissions which led to the declaration in the 
i'etition of Bight, and which are recited in it, were such as that issuod 
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The exercise of the prerogative of the Crown to levy 
war against subjects can only be justified on the ground of 

Bee. 1625, to Lord Wimbleton, which empowered him to proceed against 
soldiers or diatclvte persons who should commit any robberUsy kc., which by 
martial law ought to be punished with death, by such snmmaiy course as 
is agreeable to martial law, &c. {Rymm', zviii., 254). Another similar 
commission, dated 1626, will be found, p. 751 and p. 763. Now, these 
commissions correspond so exactly with the terms of the recital in the 
Petition of Right, that it is manifest they were the commissions alluded 
to ; and it will be seen how entirely they differed from martial law proper, 
which, to begin with, was not proper by commission but by declaration or 
proclamation on the sudden breaking out of war or rebellion, as on the 
occasion of a great public emergency. The Petition of Right recited that 
by the Great Charter and other laws of the realm, no man ought to be 
judged to death but by the laws established in the realm, either by the 
customs of the realm or Acts of Parliament, and, <* Whereas no offender, 
of what kind soever, is exempted from the proceedings to be used, and 
punishments to be inflicted by the laws and statutes of this your realm, 
nevertheless of late time divers commissions under your Miyesty^ great 
seal have issued forth, by which certain persons have been assigned and 
appointed commissioners, with power and authority to proceed within the 
land according to the justice of martial law against such soldiers or 
mariners, or other dissolute persons joining with them, as should commit 
any murder, robhery^ felony, matmy, or other outrage or misdemeanour 
whatsoever, and by such summary course and order as is agreeable to 
martial law, and as is used in armies in time of war, to proceed to the trial 
and eondemnation of such offenders, and them to cause to be executed and 
put to death according to the law martial (viii.), by pretext whereof some 
of your Majesty's subjects have been by some of the said commissioners 
pnt to death, when and where, if by the laws and statutes of the land they 
had deserved death, by the same laws and statutes also they might, and 
by no other ought^ to have been judged and executed,'' therefore it is 
prayed, ''that the aforesaid commissions for proceeding by martial law 
may be revoked and annulled, and that hereafter no commissions of like 
nature may issue forth,*^ &c. It will be observed that this is carefully 
restricted to commissions for the trial of all offences by all kinds of 
offenders, and says not a word as to marHal law for suppression of rebellion. 
In the age in which the Petition Right was passed no one supposed that it 
rendered martial law illegal for the suppression of rebellion. Upon that 
subject there is a contemporary authority of infinitely greater relevance 
and importance as to the lawfulness of martial law, the authority of one 
who suffered severely for liberty. Allusion is here made to the passage 
quoted by Mr. Bristow from Prynne. It is from his Animadversions on, 
Amendments of, and Additional Explanatory Records to the Fourth Part of 
€oke*s Itutitutions of the Law of England; published in 1669, p. 60. 
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a paramount neoessity, for the preservation of the peace or 
protection of the realm^ for the welfiEure and protection of 

Prynne quotes a pardon granted by Queen Elizabeth (Pat. de Anno 12 E. 
c. m. 30 Intus. De Fardonacione pro nuyore et civibus Dublin.) granted 
to the mayor and citizens of Dublin, for having, in yiew of a threatened 
inyasion of Scottish enemies and rd^eU, destroyed houses and buildings in 
the suburbs of the city, for facilitating its defence. Upon this Prynne 
remarks, "Had the mayor and citizens been military officers, com- 
missioned by the king to garrison and guard the city against the enemies, 
their caaa had been ttronger in point of martial law and toarlike disdpline, 
needing no pardon in tuch a eate as thii,'* It is true the case r^ted only 
to seizure of property, but, as every lawyer knows, the test of legality is the 
same whether applied to property or person, and the doctrine laid down 
by Prynne obviously is that martial law justifies whatever Is necessary, 
as against rebels, or for suppression of rebellion. So Hale, not long 
after the Petition of Right, described it as making martial law illegal 
in time of peace {Hiit, Com. Law), So &r, however, from the Petition of 
Bight being deemed to have abolished martial law, there is an unbrok^i 
tradition of legal authority from that time to the present, that it is lawM 
in rebellion, and is absolute military authority. Thus, just before and 
just after the Petition of Bight, it was thus defined, in a passage cited in 
every law dictionary from that time to this : *' Martial law is the law that 
depends upon the just and arbitrary power of the king, or his lieutenant 
in time of loor. For in war, by reason of the great danger arising from 
small occasions, he useth absolute power" (Smitky i^ep. ^Ang.^ lib. it., c. 
8, cited in Blount* $ Law Dictionary ; and in OoweU, edition 1670; and in 
Jacobe, and in Tomlin, edition 1885). So, " Martial law is an arbitraiy 
law, originating in emergendes, regulated by the expediency of the 
moment, and extending to all the inhabitants of a place or country" {Dr, 
Worcester's ZHctionary, title "Martial"). The Author has seen with some 
surprise loose statements that the Petition of Right abolished martial law. 
It appears to him that there is an error ; and that this is manifest, either 
from its terms or its history, or the construction put upon it by its author. 
It will be observed that there is no distinction or exception as to soldiers ; 
so that whatever it declared illegal was equally illegal as to soldiers as to 
other classes of persons. Yet after the Petition, as before, soldiers were 
executed by martial law for mutiny, and although it was objected to, the 
objections were overruled, and eminent lawyers advised that, in time of 
war, in the face of the enemy, it was legal {Bushwarth, vol. iii, 1199). And 
BO under the Commonwealth, an ordinance passed, establishing a com- 
mission to bear and detennine matters of military cognisance acooiding to 
articles of war, and try, convict, and execute all offenders against them 
iParl, Hid,f vol xiii, p. 270). And among the articles were these : — No 
soldier or officer shall make any mutinous assembly, or be assisting 
thereunto, on pain of death. And tha« was a r«ignlation that men should 
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which aJon^ prerogative exists. When war is thus lawfollj 
levied by the Crown for the supjuression of rebellion, or 
resistance of invasion, that same prerogative, gronnded on 
the necessity at common law^ empowered the Crown to 
govern the army absolutely, or by a law different from that 
of the common law (a), and this law of war, as being only 

repair to their regiments under pain of death (^Parl, Hut,, vol. ziii., p. 
299). Many trials by court-martial took place under this ordinance by 
martial law, and seyeral persons were sentenced to death, not soldiers 
merely, but a dTilian who was convicted as a iipy {Whitiloeli^B Mem,, 
p. 110). And after this ordinance had expired, Cromwell put mutinous 
soldiers to death by a drum-head court-martial (Tytlei'8 MiiUary Hitt., 
p. 94). 

(a) Thus martial law became an ambiguone phrase, as it embraced 
military law, or rules for the govemment of the army, as well as the law 
of war ; and the whole was called martial, because there was no army but in 
time of war. The military law was administered in the court of the 
constable-marshal, which was the curia militaris; and it is called by Lord 
Coke the marshal court and the fountain of the marshal law, which has 
been curiously supposed to meiin martial law, whereas afterwards he uses 
that phrase, to describe martial law proper, as the law <^ war; alluding to 
the Petition of Bight, in which it is defined as the justice of martial law 
such as is used in armies in time of war, ». «. the criminal justice of the 
army, as quite distinct from its eiyil rules (Lord Coke*$ ImtUuteBf y. 4, o. ITy 
p. 123). The court of the marshal had a regular ciTil jurisdiction over 
military matters, extending to contracts ; for the military law, so long as 
it applied, embraced all the offences and a&ira of soldiers, military or 
otherwise. Thus Lord Hale treats of it : " In matters of war the eon- 
stable and marshal had a double power. 1. Mixusterial, as they were two 
great (»rdinary officers. 2. They had also a judicial power, as a court 
wherein seyeral matters were determined, as, the rights of prisoners taken 
in war, the offences and miBearri{^;es of soldiers, contrary to the laws and 
rules of the army. For, always preparatory to an actual war, the kings of 
ti[)e realm were used to compose a book of rules and orders for the due 
discipline and order of their soldiers, together with certain penalties on 
the offenders, and this was called martial law. But, touching the business 
of martial law, these things are to be obseired, riz. : — Firstly, that in troth 
and reality it is not a Zow, but something indulged, rather than allowed, as 
a law. The necessity of government, order, and discipline in an army, is 
that only which can give those laws a countenance ; quod enim necessitaa 
cogit et defendit Secondly, this indulged law was only to extend to 
members of the army, or to those of the opposite army, and never was so 
much indulged as intended to be executed ox exercised upon others. For 
others who had not listed under the army, had no oolottr or leaattti to foe 
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legal or allowable in war, was called martial law ; which 
originally included military law, that is, rules for the regu- 
lar government of the discipline of the army, as a military 
body while the war subsisted, and which embraced all 
matters which from their nature couM be made subject of 
rule and regulation, and applied to all offences of soldiers, 
whether military or ordinary. 

When, however, the army became allowed and estab- 
lished by statute, in time of peace, as a permanent body, 
so much of military law as the legislature thought proper 
to sanction — that is to say, so much of it as related to its 
discipline — was enacted or allowed under the authority of 
statute, in the Mutiny Act and Articles of War (a) ; and 

bound by militaiy constitutions applicable only to the army, wbereof they 
were not parts. But they were to be ordered and governed according to 
the laws to which they were subject, thoagh it were a time of war. Thirdly, 
that the exercise of martial law, whereby any person should lose his life 
or member, or liberty, may not he permitted in time of peace, when the 
king's courts are open for aU persons to receiye justice according to the 
laws of the land. This is in substance declared by the Petition of Bight 
(3 Oar. I.), whereby tuch commissions and martial law were repealed, and 
declared to be contrary to law ** (p. 42, Ed. 1820). That is, commissions of 
martial law in time of peace. Now here it is obvious that Lord Hale uses 
the term martial law in a double sense, as containing the law of war, pro- 
perly so called, in which sense it is no law, and the military law, which 
originally was only allowed in time of war, and, of course, only could be 
applicable to soldiers, for it is, as he describes it, a matter of regulations 
and constitutions, which are not issued to enemies, and he had distinctly 
stated already that martial law (proper), i.e., *'no law at all," applied to the 
opposite army — ^that is, in time of rebellion, the rebel army. 

(a) The Mutiny Act was only rendered necessary with reference to a 
standing army in time of peace, and it is founded on the Bill of Bight 
(1 Will. III. s. 2, c. 1); reciting that, the keeping or raising a standing 
army within the kingdom in time of peace without the consent of Parlia- 
ment is illegal. The Mutiny Act, since 1689, has recited that no man caki 
be forejudged of life or limb, or subjected in time of peace within the realm 
to any kind of punishment by martial law, or in any other manner than 
according to the known laws of the realm ; and then it gives power to make 
articles of war for the government of the a/rmy, and provides that no person 
wUMn the linked Kingdom shall, by such articles, be subject to any punish- 
ment extending to life and limb except for crimes by the Act made 
punishable. And it proceeded to enact that all the provisions of the Act 
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these then formed the only military law in the comitry, 
and martial law, in its looser ambiguous sense, became 
obsolete, and remained only in its real and proper sense as 
the law of war, in which sense it did not admit of being 
confined within fixed rules and regulations, and in which 
sense it remained, as all military law originally was, abso- 
lute, and subject to the prerogative out of which it arose. 

Military law, therefore, has ever since its establishment, 
by statutes and articles, been clearly distinguished from 
martial law in its proper sense, or the law of war ; or in 
that looser sense in which it was once used (a), as including 



shall iH>P^ ^ persons enlisted or in pay as soldiers, or all persoiiB who shall 
be serving with any part of the army at home or abroad. But it was long 
ago Rettled that as by the Act the power to make articles of war is confined 
to his own dominions^ when his army is out of his dominions, he acts by 
yirtue of his prerogative, and without statute ; and further, that flagrante 
belle, the common law has never interfered with the army {Barwis v. 
Keppd, 2 Wilson's Reports, 313). That was just before the great commen- 
tator wrote, and he wrote thus on the subject: ** Martial law, which is built 
upon no settled principles, but is entirely arbitrary in its decisions, is, as 
Sir Mathew Hale has observed, in truth and reality no law at all, but some- 
thing indulged rather than allowed as law. The necessity of order and 
discipline in an army is the only thing which can give it countenance, 
and therefore it ought not to be permitted in time of peace, when the 
King's Courts are open for all persons to receive justice according to the 
laws of the land " (vol. 1, 413). This, it is manifest, was meant of martial 
law — ^no doubt as to soldiers — but martial law in its original sense of absolute 
law ; for the great commentator cannot be supposed to have forgotten and he 
goes on to mention, that regular military law was established by statute in 
time of peace. Tytler, in his Military Zcm, actually supposes that Black- 
stone meant regular militaiy law in the above passage, and makes an 
amusing attack upon him, in which view he has been followed by Cock- 
bum, C. J., in his charge. But all approved military writers, ever since the 
time of Blackstone, have carefully distinguished between military law and 
martial law. Thus, for instance, in Ma^Arthvr on Coturt' Martial. 

(a) This was fully explained in 1792, in a celebrated case (Orant y. OotUd, 
2 Henry Blackstone's Beports, 67)| in a judgment of Lord Loughborough, 
wBich has been singularly misunderstood, through want of attention to the 
previous history of the subject It was a case which arose in time qfpeac^, 
80 that there was no occasion to say a word about martial law in time of 
war, and anything said thereon would have been obiter, or extra-judicial. 
In aigument, the counsel for the applicant had entered at length into 
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not only martial law but military law, that is all rules for 
the government of an army ; including, as it then did, all 
their offences, ordinary or military, in which sense it has of 
course been exploded, and in the sense of military law it 
has been superseded. Military law is now well understood 
to mean regular military law^ so far as it is allowed, and 
enacted by statute; but it has always been held that 
in time of war the Crown is not bound by these rules. 
And martial law has ever since been understood to mean, 
that law of war which, as to soldiers, is only allowed in 



those abuses of martial law which prevailed in ancient times. This led 
Lord Loughborough to say, '' that martial law, such as it is described by 
Hale, and such also as it is marked by Mr. Justice Blackstone, does not 
exist in England at all. Where martial law is established and preyails in 
any country, it is of a totally different nature from that which is inaccu- 
rately called martial law, merely because the decision is by a court-martial, 
but which bears no affinity to that which was formerly attempted to be 
exercised in this kingdom, which was contrary to the constitution, and 
which has been for a century totally exploded. Where martial law preyails, 
the authority under which it is exercised claims a jurisdiction over all 
military persons, m aZ2 circumttaneea. Even their debts are subject to 
enquiry by a military authority ; every species of offence committed by any 
person who appertains to the army is tried, not by a civil judicature, but 
by the judicature of the regiment or corps to which he belongs. It extends 
also to a great variety of cases, not relating to the discipline of the army, in 
ihose states which subsist by military power. Plots against the Sovereign, 
intelligence to the enemy, and the like, are ail considered as cases within 
4he cognizance of military authority. In this country all the delinquencies 
of Bfddiors are not triable by martial law ; but where they are ordinaiy 
■offences against the civil peace, they are tried by the Common Law Courts. 
Therefore, it is totally inaccurate to state martial law as havings any place 
within the realm.'* Tlkat is, martial law in that large sense, extending to 
«11 offimoes. Por he goes on to say, that by the Mutiny Act, persons who 
compose the army are, for all ofiS^ces in their military capacity, subject to 
trial by their officers. But the object of the trial is limited to Ireaches of 
military duty (ibid). This has been strangely misunderstood as alluding 
,to martial law in its proper sense as peculiar to war. But war was not In 
the mind of the Court, nor martial law in that sense. He was speaking of 
militaiy law in time of peace, and as applicable to all ordinary offences^ as it 
.used to be, in old times, under the name of martial law, simply because, 
as there were no soldiers but in the time of war, the name martial law, or 
the law of war, included the whole. 
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time of war, and which, not being restrained by rules and 
regulations, is absolute. 

It is to be observed that the Petition of Right applied 
equally to soldiers, in common with all other citizens and 
subjects; and declared illegal, as to soldiers, as well as 
others, trial by court-martial, for ordinary oflfences. That 
this could not and did not apply to trial of soldiers by 
martial law for offences against military law, at all events 
in time of war, appears clear from the terms of the 
Petition, which defines martial law as " used by armies in 
time of war," and, without a word in reprobation of it, 
declares illegal trial by martial law, under such commis- 
sions as had been issued, for trial of all kinds of persons, 
for all kinds of offences in time of peace ; and beyond all 
doubt soldiers continued to be tried and executed by 
martial law, for offences against military law. This could 
only have been upon the grounds of a paramount necessity, 
and there is nothing in the Petition of Bight against 
martial law, on the same principle of necessity, in case of 
rebellion. Soldiers are not less citizens than others, and 
cannot be deprived of common law rights, except on 
the ground of necessity, and for the safety of the com- 
munity. Military law as to soldiers wUl be found to rest 
entirely on this principle, and the same principle alone can 
govern its application to others. 

Since the Revolution, military law, so far as it is capaMe 
of being reduced to rule or regidation, has been embodied 
in statute or statutable enactments. Martial law, in its 
original sense, meaning the law of war as applied tp 
soldiers (a), it is evident that any secondary sense of it in 



(a) The Mntiny Act recites that it is requisite that soldiers who shall 
nmtiiiy or stir np sedition, or he gpiilty of crimes or offences to theprejudice 
of good order and military discipline, he brought to more exemplary and 
speedy punishment than the usual forms of law will allow ; and then it 
enacts that, the sovereign may make articles of war for the better govern- 
ment of the army, which shall be judicially taken notice of; and that no 
person toitkin tke United Kingdom, or the British Itki shall by flueh arti^es 
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regard to civilianB in rebellion, must depend upon its 
original sense as applied to soldiers ; and it is therefore 
essential to understand what it is with regard to soldiers, 
in so far as it is embodied in the Mutiny Act or Articles of 
War ; whether with reference to crimes and offences^ or to 
penalties, or to the constitution of courts and mode of 
procedure. The purview and principle of that Act, as laid 
down in the preamble, and annually recited every year 
since the Revolution, is, that it is necessary in order to retain 
the army in its duty, that is, to preserve the peace of the 
realm, and protect the subjects from the mischief which 
must result from the power of the army if left unrestrained, 
that soldiers who are guilty of oflfences to the prejudice of 
good order and discipline, be brought to more exemplary 
and speedy punishment than the usual forms of law will 
allow, and with that view various offences are created, and 

be subject to sufier any punishment extending to life or limb, or to be kept 
in penal servitude, except for crimes which are by the Act expressly made 
liable to such punishments ; or shall be subject, with reference to 
any crimes made punishable by the Act, to be punished in any manner 
which shall not euxord with the provisions of the Act (s. 1). And all 
soldiers serring in any of Her Majesty's dominions abroad, or in places in 
possession of Her Majesty^s subjects, under the command of any officer 
having any commission immediately from Her Majesty, shall be subject to 
the Act, and the Articles of War (s. 4). Then as to offences, the Act 
provides that if any person subject to the Act shall begin, excite, cause, or 
join in any mutiny or sedition In any forces of Her Majesty, or shall not 
use his utmost endeavours to suppress it, or shall conspire with any other 
person to cause a mutiny, or, coming to the knowledge of any mutiny, or 
intended mutiny, shall not, without delay, give notice thereof to his com- 
manding officer, or shall hold correspondence with, or give advice or intelU- 
genee to any rebel or enemy of Her Megesty, whether such offence be com- 
mitted within the realm or in any other of Her Mi^esty's dominions, or in 
foreign parts, shall n^er death or such other punishment as by a court- 
oxartial shall be awarded. Then the Articles of War enact that any soldier 
who shall hold correspondence with, or give intelligence to the enemy (51), 
or who shall impede the provost-martial or any other oficer exercising autho- 
rity, or rtfvMt to arrext Iwm, when requiring hia aid in the execution of hit 
duty, or ahaU neglect to obey any order, shall, on conviction thereof before a 
general, or district, or garrison court-martial, suffer such punishment as 
shall accord with the provisions of the Act^ and the usages of the service* 
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penalties are inflicted, with much greater severity and by a 
much speedier procedure than at common law. And it 
will be found that these articles contain much that is 
applicable in respect to soldiers, or others, in cases of war 
or rebellion, so far as these matters can be made the 
subject of express regulation. 

Under the Mutiny Act, the ofifences of soldiers against 
the Articles of War, are tried by coui'ts-martial ; and in 
countries beyond seas, courts-martial may take cognisance 
not only of offences against military discipline, in the sense 
of obedience to orders, or to ofi&cers, but also in the larger 
sense of preservation of good order ; and may therefore 
take cognisance of offences against the persons or property 
of any of the inhabitants of the country, and may inflict 
even capital sentences on soldiers. And while, on the one 
hand, it is carefully provided that only general courts-mar- 
tial, composed of a certain number of oflScers, shall have 
power to inflict capital sentences, it is also provided, on the 
other hand, that where it is impracticable to assemble a 
general court-martial, a court composed of three commis- 
sioned officers may sit. And, on the same principle, there 
is a provision for mixture of officers of both services, upon 
the same court-martial, when such mixture is conve- 
nient (a). 

(a) It shaU be lawful for any officer commanding any detachment 
serving in any place beyond seas, where it may be found impracticable to 
assemble a general court-martial, upon complaint made to him of any 
offence committed against the property or person of any inhabitant or 
resident in any country in which the troops are serving, by any person 
serving with or belonging to Her Majesty's armies, being under the imme- 
diate command of such officer, to convene a detachment general court- 
martial, which shall consist of not less than three commissioned officers, 
for the purpose of trying any such person ; and every such court shall have 
the same power in regard to sentences, upon offenders, as are granted by 
the Act to general courts-martial ; provided that no sentence of any such 
court shall be executed until the General commanding the army of which 
snch detachments forms part shall have approved and confirmed the same 
(Mutiny Act, s. 12). And every general court martial (which is to consist 
of not less than thirteen officers) shall have power to sentence to death, &c. 

H 
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And there is an important provision (a), the principle of 
which may have some bearing upon the present subject ; 
namely, that any soldier in any place within the Queen's 
dominions beyond seas, where there is no civil judicature in 
force, may be tried before a court-martial for treason, or 
any other civil offences, which, if committed in England, 
would be triable by a court of ordinary criminal jurisdiction, 
and shall be liable to capital punishment, if the offence is 
capital in England ; or otherwise to any sentence the court 
may award, so that it is not of such a nature contrary to 
the usages of English law. 

(8. 8). Any court-martial may sentence any soldier to corporal punish- 
ment, or for insubordination accompanied with personal violence (s. 22). 
And by the Articles of War, a general court-martial may sentence to death 
(a. 115), but not without the concurrence of two-thirds of the officers 
(s. 116) ; a»d no court-oiartial other than a general court-martial, oV a 
detachment general court-martial, haying the same powers (vt supra) 
shall have power to pass sentence of death (s. 117). Any court-martial may 
sentence a soldier to corporal punishment for mutiny or for insubordina- 
tion accompanied with pergonal yiolenoe ; and save as aforesaid, no court- 
martial shall haye power to sentence a soldier to corporal punishment 
except while in active service in the field, or for mutiny on the line of 
march, or any breach of the Articles of War ; and no sentence shall exceed 
fifty lashes. And no sentence of corporal punishment awarded by a regi- 
mental court-martial shall, except in case of mutiny or insubordination, 
accompanied with personal violence, be put in execution in time of peace, 
without the leave of the General (s. 118). No sentence of a general court- 
martial shall be put in execution until after a report to the Governor or 
Commander-in-chief; and no sentence of death shall be carried into efifect 
in any- of our colonial possessions until it shall have been approved by the 
civil Governor (s. 23). A detachment general court-martial shall have the 
same power in regard to sentence upon offenders as a general court-martial, 
but no sentence of a detachment general court-martial shall be executed 
until the General in command shall have approved and confirmed (s. 124). 
Where it is necessary or expedient, a court-martial composed exclusively of 
officers of the army, or of officers of marines, or of officers of both services, 
whether the Commander belonged. to our land or marine services, may try a 
person belonging to either of those services ; and when the person to be 
tried shall belong to the army, the proceedings shall be regulated as if the 
court were composed only of officers of the army (s. 146). 

(a) Any officer or soldier who may be serving in any place within our 
dominions beyond the seas (except in India, as to which there is a special 
Act), where there is no eivU judicature in force under our authority compe^ 
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Now, it will be obs^^ed, that the Mutiny Act and 
Articles of War, which embody as much of the law of war 
as can be put into fixed regulations and rules, but not the 
whole of it, do not confine the prerogative of the Crown 
in the government of the army, as to offences and penalties, 
except in the United Kingdom or the British Isles (a), and 
do not confine it in actual war, or in the foreign dominions 
of the Crown. And further, that, although they apply 
only to soldiers, yet as soldiers are not the less citizens and 
subjects, or entitled to rights as such, than any other class 

tent to try such offender, and who shall be accufied of treason, or of any 
other civil offence which, if committed in England, would be punishable by 
a court of ordinary criminal jurisdiction, and not by court-martial, shall be 
tried by a general court-martial appointed by the officer commanding in 
chief in such place, and if found guilty shall be liable, in the case of an 
offence which, if committed in England, would be capital, to suffer death ; 
or, in the case of any other offence, to suffer such punishment other than death 
as by the sentence shall be awarded ; no such punishment to be of such a 
nature as shall be contrary to the usages of English law ; or to be carried 
into effect until such officer commanding in chief shall have confirmed it. 
Now, no doubt this applies only to soldiers, but it is a legislative declara- 
tion of what is reasonable as to soldiers ; and in the case supposed, what is 
reasonable as to soldiers is, when the safety of the whole community is at 
stake, equally reasonable as to others ; it being borne in mind that the 
principle upon which soldiers are liable to those pains and penalties, and 
this summary procedure, is not that they are not, as much as others, citizens 
and subjects, and entitled to the rights of citizens and subjects, but for 
the sake of the safety and welfare of the community at large ; and the same 
principle would in a great emergency warrant by analogy the applica- 
tion of a similar course of proceeding to persons in armed rebellion, and 
thus, in the position of soldiers, and moreover of mutinous soldiers. No 
doubt the clause may have been drawn primarily with reference to the case 
of a foreign dependency, without any regular court of civil judicature ; but 
here again the principle is the same whether there is no such court actually 
in existence or able, to exercise its jurisdiction. And if the whole colony 
is in disorder and disturbance by reason of rebellion, and the court, even if 
it exists, is not able to exercise its jurisdiction, it may fairly be said that 
there **Uno civil judicature in force" And such is the sense put upon it 
in Smmimths on CourtS'Martial, 

(a) It is only provided by the Mutiny Act that no person within the 
United Eangdom or the British Isles, shall by the articles be subject to 
suffer any punishment extending to loss of limb, except for crimes which 
are by the Act made liable to such punishment, or shall be subject with re- 

H 2 
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of persons, they cannot be deprived of their rights by the 
prerogative, except by reason of great necessity, with 
reference to the protection and well-being of the whole 
community. And upon that principle alone, therefore, 
these stringent provisions, and that still more stringent pre- 
rogative, out of which they originally arose, can be 
vindicated. * 

The very existence of Mutiny Acts and Articles of War, 
grounded as they are upon the Bill of Rights and the 
Petition of Right, which applied equally to soldiers or any 

ference to any crimes made punishable by the Act, to be punished in any 
manner which shall not accord with the provisions of the Act (s. 1). And 
at the end of the Articles of War it is declared, on wide and general terms, 
that all crimes not capital, and all acts, disorders, and neglects, which 
soldiers and olher persons subject to the Articles may be guilty of, to the 
prejudice of good order and discipline, thotigh not specified in the Articles, 
shall be taken cognizance of by courts-martial. It was laid down in the 
time of Blackstone that by the Mutiny Act and Articles of War, the King's 
power to make Articles of War is confined to his own dominions ; when 
his army is out of his dominions he acts by virtue of his prerogative, and 
without the statute or Articles of War, and flagrante belli, the common 
law has never interfered with the army, " inter arma silent leges " (^BarwUe 
V. Keppel, 2 Wilson's Reports, 318). The latter is laid down as a distinct 
proposition, that in the face of the enemy, whether at home or abroad, the 
common law does not interfere with the army, *. e., of course, with its con- 
duct as an army, towards the enemy ; with the acts of soldiers as soldiers, 
under orders against the enemy. Thus by a great judge nearer our own time, 
it was put entirely on that principle, that it was in face of an enemy (Iaw- 
rence, J., Warden v. Bailey, 4 Taunton's Reports, 70). It is true that the 
Mutiny Act and Articles of War would apply to soldiers (Grant v. Gould, 2 
H. Blackstone, 67 j Bradley v. Arthur, 4 Barn wall and Cress well's Reports) ; 
and it is also true that they are subject to military law and military tri- 
bunals, but it is also true that a soldier is gifted with all the rights of other 
citizens {Burdett v. AhhoU, 4 Taunt. 449), and can no more be deprived of 
those rights by prerogative than any other subjects and citizens, except only 
by virtue of some paramount necessity, for the sake of the safety of the 
entire community ; and it is accordingly only on that principle that martial 
law, whether as to soldiers or others, has ever been vindicated. Thus, 
more than half a century after the above system of military law had been 

established by statute in this country, the great commentator wrote thus: 

** Martial law is built upon no settled principles, but is entirely arbitrary 
in its decision, and is in truth no law, but something indulged rather than 
allowed as law, a temporary excrescence out of the distemper of the state 
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Other class of subjects and citizens, involves and implies 
that they have at common law just the same rights and 
privileges as any others, and cannot be deprived of them 
by prerogative, or by virtue of enactment founded upon 
prerogative, except upon the ground of a paramount public 
necessity, and notwithstanding that, as far as possible, to 
protect them from arbitrary power, their offences and 
penalties are so carefully defined by statute and statutable 
regulation, it is well recognised that in presence of actual 
war, these rules do not control the power of the Crown in 
the exercise of its prerogative in regard to the army ; and 
that, in presence of an enemy, at all events out of this 
country, certainly in an enemy's country, the Crown acts 
by prerogative, in the exercise of an absolute discretionary 
military authority; and all these rules, on occasions of emer- 
gency, may be dispensed with, on the ground of necessity, 
and the most summary procedure allowed, if only there is 
an honest inquiry, and an apparent necessity (a). 



and not any part of the permanent and perpetual laws of the kingdom. 
The necessity of order and dlBcipline i» the only thing which can give it 
countenance ; and, therefore, it ought not to be permitted in time of peace, 
when the King's courts are open for all persons to receiye justice according 
to the law of the land" {Blctckgtone^a Oommentarieaj vol. i, edition 1850, p. 
143). Now, whether or not this was meant of martial law as applied to 
soldiers, it was written with reference to the distinction between time of 
peace and war, and the same necessity which renders martial or military law 
necessary as to soldiers in time of peace or war, may render it necessary as 
to all classes in time of rebellion ; and if there is such necessity, there is no 
less reason or justice in its application to others than to soldiers, who are 
liable to it only by reason o/ necessity for the peace and wel&re of the 
community. 

(a) That military authority is absolute in actual war, and in presence of 
the enemy, at all events out of this country, and aa regards soldiers^ has been 
solemnly established by the House of Lords in a very celebrated case. In 
the great case of SuUon v. Johntion, 1 Term Bep. 548, the judgments of 
Lords Mansfield and Loughborough were to this effect:— that no action 
lies for the abuse of a military discretionary authority in time of war, and 
that a court of common law in such a case could not assume a jurisdiction^ 
that a Commander had a discretionary power by the military code to arrest, 
suspend, and put upon trial, any man 'ml his force ; and that a court-martial 
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Thus, it has been over and over again recognised by the 
ablest law officers of the Crown (a), and by judicial autho- 
rity, that in a mutiny or rebellion, a Commander may act 
under martial law, on summary inquiry. Courts of law (&), 



alone could judge of the charge. That if the power was abused, as it might 
be, to oppression, the military law itself would afford a remedy or punish- 
ment ; for a Commander who should arrest and put a man upon his trial 
without probable cause, would be guilty of a breach of military law, but the 
same jurisdiction which tried the original charge must try the question of 
probable cause, which was- in effect a new trial of the case, and every reason 
which required the original charge to be tried by a military jurisdiction 
equally held to try the probable cause by that jurisdiction, as it must turn 
upon mUiicvnf considerations. '** Commanders on a day of battle must act 
upon delicate suspicion, on open evidence of their own eyes ; they must give 
desperate commands, and they must require instantaneous obedience. A 
military tribunal is eapable of feeling all the circumatmioes and under- 
standing them, but what condition will a Commander be in, ^ upon the 
exercise qfhis authority he is liable to he tried by a common law judicature? 
Not hnounnff the law or the ndes of evidence, no Commander would dare to 
act." Now, it is quite true that all this was said of a ease oeourring out of 
the King's dominions and in presence of the enemy, but it appears to have 
turned not on the former fact but on the latter, and portions of the King's 
dominions might be in possessioa of an eneiny, either in the case of 
invasion or insurrection. Even in a British dominion abroad the Articles 
of War do not always confine the military authority as to soldiers {Mex v. 
Suddds, 1 East's Bep. 817). And it is well established that in cases of sud- 
den mutiny and emergency there may be the most summary proceeding, by 
what is called drum-head court-martial (Governor Wall's case, 28 State 
Trials, 154). 

(a) Even in regular oourts-^martial it has been again and again decided 
in our oourte, that they are not bound to follow those rules of evidence 
whidi are general in our courts of common law. Thus the Lord Chief 
Baron, in Wall's case, said, if there was no mutiny, and if there was such a 
eourt-martidl as oould be had, if there were reasonable notice to the man, 
that he was charged, and if he was called upon for his defence, and if there 
was an opportunity given him of defending himself if he could, and there 
was as miieh cAtentitm to Im interest as the circuanMameea of the case toouid 
admit of, then the defence would be made out. 

(6) In the case of Governor Wall, the Attorney-General (afterwards Lord 
Ellenborough), said, in opening the prosecution: adverting to the defence* 
which was the existence of a mutiny necessary to be repressed by the in- 
fliction of sach a puniidiment as had been inflicted on the deceased) who had 
been literally ^flogged to death in the presence o^ and under the pexsonal 
orders and express directions of, the Oovemor: <'I admit, to a great 



JUSTIFIED ONLY BY KECBSSITY. 103 

not less than military law, recognise for militarj persons, 
or persons under martial law^ in times of mutiny, or rebel- 
lion, or war, what are called in military language " drum- 
head courts-martial,'" in which, when the danger is so great 
and pressing that the ordinary mode of summary court-- 
martial cannot be followed, so many ofiScers as can be got 
together are assembled hastily, and are authorised to pro- 
ceed summarily, without any other inquiry than is possible 
under the circumstances. 



degree, the yalidity of that excuse, if the foandation for it did exist in 
point of f2Mif and if there did exist a mutiny which required the starong 
arm of power to repress, if it was so dangerous in its probable and 
immediate consequences as to 9uper»ede the ordmary power of trial for such 
offences. There may be circumstances which may constitute a sufficient 
defence for a miVitsaj officer in the infliction of punishment, without either 
a regimental or general court-martial ; for if there be that degree of immi- 
nent necessity existing which supersedes the recourse to any ordinary 
tribunal ; if there be actually that flagrant mutiny which must either be 
repressed with force, and by the immediate, though irregular application 
of seyere punishment^ or must be left to rage uncontrolled, at the utmost 
peril of public rights ; that which is iiregular becomes, if that which is 
regular cannot be resorted to, itself regular and capable of being justified 
upon eyery principle of public duty, for it importe the public safety thai 
the means of resisting an enormous and oyerbearing eyil should be m 
strong, sudden, and capable of apfdicatioin, as the eyil itself is capable of 
immediate, mischieyous efiect ; but if it i^ypears that there was no mutiny 
wad no crime, and notrieU, and that in addition to that there was malignity 
of motiye, then the case leads to the contrary conclusion." Thus in 
that casie, the Lord Chief Baron, commenting on the eyidenoe of a witnetn 
who stated that he knew what drum-head courts-martial Were, but that in 
the case in question the prisoner was not allowed to make any defence, said, 
" I suppose drum-head courts-martial mean that when the alarm is such, 
and the danger is so great, that the regular mode of summoning courts- 
martial cannot be followed, so many officers as are upon the spot are to be 
summoned together ; but that they are not to proceed altogfether without 
any regard to the interest of the prisoner, though they may not proceed 
exactly according to the directions laid down in the Articles of War/' So 
in a later case, it was said, '* It was enough if the substance of the matter, 
or the corpus delicti, sufficiently appeared to enable them to get at the 
truth and justice of the case. The natural leaning of the courts of common 
law, it was said, was in &your of prisoners, and judges gare way too 
easily to formal objections on the part of the prisoners; but conrte- 
martial abroad were not necessarily bound by the rules of proceedings 
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But all this can only be allowable, as regards soldiers, on 
the ground of a paramount necessity, because soldiers are 
as much entitled to the rights of free citizens as any other 
class of subjects (a), and the others have no greater rights 
than soldier& It would be an entire fallacy to suppose 
that soldiers are peculiarly subject to arbitrary power, or 
any more so than other classes, except only in so far as it 
is unavoidable by reason of necessity, with reference to 
the safety of the community. The same principle must 
apply to all other classes, and all classes are equally liable 

in our courts here.** And the court said, '* We are not utting on a 
court of error, to review the regpilarity of their proceedings ; nor art 
we to hunt after poanble objections. It is enough that we find a sentence 
pronounced by a court of competent jurisdiction to inquire into the 
offence, and with power to inflict such a punishment'* {R, v. Suddis, 1 
East. 317). 

{a) Thus, in the case of Sir Francis Burdett, in 1812, the Chief Justice 
said, '^ Since much has been said about soldiers, I will correct a strange 
mistaken notion that has got abroad, that because men are soldiers they 
cease to be citizens. A soldier is gifted vfith ali the rights of other dtuxns" 
(Chief Justice Mansfield, Burdett y. Abbott, 4 Taunton's Reports, 449). 
Soldiers could not be deprived of common law rights but by prerogative 
or statute, based on necessity; and when war arises, they may be deprived, 
by virtue of that necessity, of those rights, even beyond the extent to 
"Which they are deprived by statute ; and on reason and principle other 
cUusses may equally be deprived of those rights by the same necessity. 
That necessity arises when the country is the scene of war which convulses 
it and destroys it. **When the courts of justice are open to distribute 
justice to all, it is said to be a time of peace. But when, by invasion, 
rebeUion, &c., the peaceable course of justice is stopped, then it is said to 
be a time of war. It shall not be tried by a jury, but by the judges, 
whether justice at such a time has her equal course of proceeding or no. 
For time of war doth not only give privilege to them that are in the war, 
but to all others within the kingdom. The military rule includes the 
soldiers ; but in time of war, particular orders are always made for the due 
order and discipline of the soldiers, which we must consult upon all 
emergencies, and not expect any standing or perpetual law on that account. 
But it appears that if any one in time of peace put to death any man by 
colour of martial law, it is murder, and contrary to Magna Charta" ( Wood's 
InstituteSf B. 1, c. v.). But now an Act of Parliament is passed yearly, 
empowering the king to appoint courUhmskrtial, though in times of peace. 
But for statute, this could not be legal e\en as to soldiers in time of 
peace, but in time of war it is so by prerogative, founded on necessity, with 
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to be deprived temporarily of their common law privileges, 
and placed temporarily under arbitrary power, when neces- 
sary for the peace and safety of the community. The 
question, therefore, is, when is there such a necessity ? The 
answer is, that it may arise, as to any class, in a country 
the scene of war or rebellion. 

It will be seen from the Articles of War that military 
law, as to soldiers, is extremely severe ; and that, whether 
with reference to the offences it constitutes, or the penal- 
ties it inflicts, it is widely different from ordinary law, and 
infinitely more onerous and penal (a). And it has always 



reference to the safety of the community. And the same necessity is the 
basis of the Mutiny Act. ** The military law, as exercised by the authority 
of ParUament and the Mutiny Act, with the Articles of War, is nut to be 
confounded with that different branch of the royal prerogative called 
martial law, which is only to be exercised in time of rebellion " {Mac Arthur 
on Court-Martial, 1). The definition of martial law in CotoeWa Law 
Dictionary y is, " Martial law is the law of war, and depends on the just but 
arbitrary power of the king, or his lieutenant ; for although the king does 
not make any law, but by the common consent in Parliament, yet in time 
of war, by reason of the necessity of it to guard against dangers that ofteQ 
arise, he useth absolute power, so that his will is a law." The same neces- 
sity allows of the temporary suspension of the civil rights of other classes. 
Thus it is said, "There are extraordinary seasons when the body 
politic, like the natural, is affected by disease, and when absolute necessity 
authorises the application of extraordinary remedies. In ordinary times 
the personal liberty of individuals cannot be abridged at the mere discre- 
tion of any magistrate, nor without the production of the prisoner in 
court,*' and so on ; "but in times of turbulence and danger these securities 
of personal liberty must yield to the greater object, the security of the 
state, and the legislature authorises for a time the suspension of the statute 
of habeas corpus. So likewise the common and statute law, which in 
ordinary times is adequate to the coercion of all offences, may be found, in 
times of extraordinary turbulence and alarm, utterly inadequate to the 
repression of the most dangerous crimes against the state. The slow and 
cautious procedure of the King's ordinary courts of justice keeps no pace 
with that daring celerity which attends the operations of rebellion;^* <'in 
such seasons, therefore, the constitution possesses in itself that remedy 
which is necessary for its own preservation" {Tytler*8 MUUary Law). 

(a) And this can only be, and always has been, excused on the 
ground of necessity, and with a view to the general safety of the 
community. ** The army being established by the authority of the legis- 
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been avowed that, as soldiers are free citizens, this can 
only be excused on the ground of necessity. But^ beyond 
this, it seems admitted that, in time of war, or mutiny, 
even in the dominions of the Crown, even this law may 
be exceeded or departed from, and that, at all events, with- 
out observing its rules or its formaUties, stiU more sum- 
mary justice may be justified, on the ground of a necessity, 
arising out of an extraordinary emergency. This is 
martial law in the strict sense of the term, as the law 
only of war ; and it can only be justified as regards 
soldiers, who are as much dtLssens and subjects of a 
free state, as others — on the ground of necessity, which 
may equally justify it as regards other subjects, who are 
no more citizens and subjects than soldiers. 

All the arguments and considerations which support the 
allowance of such a power, as regards the loyal soldiers of 
the Crown, who, if they lapse into military disorder, may 
become dangerous to the state, and destroy the peace of 
the realm, apply, not only k multi fortiori, but with 
infinitely greater force, to the case of a rebellion, seeing that 
a rebel army, or an army of rebels, as they are in fact and 

lature, it i& an indispensable requieite of that establiahment that there 
should be order and discipline kept up in it; that the persons who 
compose the army, for all ofiRsnces in their militaiy capacity, should be 
sabject to trial by their officers. That has induced the ab96luU necessity for 
a Mutiny Act accon^panying the wrmy. And it has been said that as there 
was an *anny established, and even if the arm^ wcu to be ditbanded, there 
must be a Mutiny Act for the safety of the country. "* '* It is one object of 
the Act to provide for the army ; but there is a much gretUer cause for the 
existence of a Mutiny Act, and that is, the preservaition of the peace and 
safety of the kingdom ; for there is nothing so dangerous to the public 
strfety as a nwmerotts and undisciplined army ; and ereryiBOuntiy which has 
a standing army is guarded and protected by a Mutiny Act. An undisd- 
pUned soldiery are apt to be too many for the dvil power ; aU history and 
all experience give the strongest testimony to this (Lord Loughborough, 
Orant y. Gould, 2 Henry Blackstone*s Rep. 100). But this, it will be ob- 
served, applies h multi fortiori to a rebel army, or an army of re&efo / who, 
<>f course, are infinitely more dangerous to the country than a loyal army, 
who is not undisciplined ; a rebel army being undisciplined, and also 
disloyal in a state qf standing tnutiny. 
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in contemplation of law, soldiers — so axe soldiers, in actual 
hostility to the Crown and the loyal subjects of the nation ; 
and, therefore, are in the position of causing not a possible 
or future danger, but an immediate or present danger to 
the State. Being soldiers in tad, they are not the less so 
because they are not loyal, but disloyal ; and they are all 
the more dangerous to the State, because, being in rebel- 
lion, they are in a state of standing mutiny. Legal prin- 
ciple, therefore, not less than sound policy and absolute 
necessity, requires that men in armed rebellion, being in a 
state of de facto war, should be liable to be treated as 
soldiers, and liable to the same summary measures as 
soldiers in a state of mutiny. And thus it is that martial 
law is allowed in England in time of rebellion. 

That armed rebellion is war against the Crown (a), is a 



(a) AU of our text writers ^eak of rebellion as wiur ; and the whole law 
of treason is founded upon this doctrine^ as it is treason even to conspire to 
levy war against the Grown, and it eeems to follow that those engaged in 
the rebellion are, in the yiew of the law, soldiers. It has always been laid 
down that insurrections of an armed force amount to war against the 
Crown, whether or not accompanied with military discipline or weapons 
(^FQ8ter*i Crovm LoMOy p. 33). Thus, Mr. Justice Foster, in his Crown Law, 
lays it down that attacking the king's forces in opposition to his authority is 
lecymg war against him (s. 10). Insurrections in order to throw down all 
enclosures, to alter the established law, or change religion, or open all 
prisons, all risings in order to effect these innovations of a public and 
general concern by an armed force, are high treason within the dauae of 
leioying war (ibid). The distinction is drawn between the offence of com- 
passing or conspiring this, which is treason, and the actual levying of 
war, which is n^t only treason, but open traitorous rebellion ; and it is 
the latter and not the former with which martial law is necessary to deal. 
That great lawyer. Sir John Campbell, when Attomey-Qeneral^ cited these 
aathorities in Frost's ease, and stated their effect tersely thus :— *' Levying 
war against the Crown is where there is an armed force seeking to supersede 
the law, and to gain some public ol^ect (^Regina v. Frott, 9 Carrington & 
Payne's rep. 141). And that law was affirmed and applied by that venerable 
and learned judge, the late Lord Chief Justice Tindal {ibid^ 161). There 
must be an insurrection, and force accompanying it^ and an object of a 
public nature (ibid). And Lord Tenterden laid it down that the pomp 
and circumstance of military amy, such as usually attend regular war&re, 
are by no means necessary to constitute an actual levying <^ war. In- 
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proposition which, as it is laid down by the earliest and 
most ancient, so it is equally laid down by the latest 
and most recent authorities of the law of England upon 
the subject, and that war against the Crown involves the 
correlative right on the part of the Crown to levy war in 
order to subdue the rebellion, and use military power, so 
far as is necessary for that pui-pose, appears to be a propo- 
sition equally undoubted, and to follow necessarily from the 
first duty of the Crown to preserve the peace of the realm. 
That in a country the scene of war, whether in or out 
of the Queen's dominions (a), and whether the state of 
war is caused by invasion or by rebellion, the common law 



Burrections and risings for the purpose of effecting by force and numbers, 
however ill-arranged, provided, or organised, any innovation of a public 
nature, for redress of supposed public grievances, in which the parties had 
no special or particular interest or concern, have been deemed instances 
of the actual levying of war. Rebellion at its first commencement is rarely- 
found in military discipline or array, although a little success may soon 
enable its actors to assume them " (33 State Trials, 684). 

(a) It is upon this principle, that although the joining with rebels in an 
act of rebellion will make a man a traitor within the clause of levying war ; 
yet, if this is done for fear of death, and while the party is under actual 
force, if enemies or rebels come with a superior force and exact contribu- 
tions or live upon the country at free quarter, submission in these cases is 
not criminal ; for flagrante belli the jus belli taketh place, it is the only law 
ih&n subsisting (Foster's Criminal Law, 217). And the sending intelligence to 
a rebel makes a man a traitor. Ko doubt, so long as it is reasonably possible 
for the civil power to exert itself, the law protects it by making all resistance 
which ends in death, murder, and all death inflicted necessary in self- 
defence, justifiable homicide; and so that great lawyer says: *' If a minister 
of justice be present at a riot, and in order to keep the peace produce his 
staff or other known ensign of authority, this will be sufiicient notification 
with what intent he interposes, and if after this, resistance is made, and he 
or any of his assistants killed, it will be murder *' (ibid. 311). But it is 
obvious that when a riot is rebellious, peace officers are powerless, and 
will not enter into such jeopardy, and then, de fcLcto, the course of the 
common law is stopped. The same great author lays down that officers of 
justice, in the execution of their office, are under the peculiar protection of 
the law, and every man lending his assistance for the keeping of the peace; 
and this protection extends to the case of private persons interposing to^^re- 
vent misekief or appprehend felons (ibid. 309.) But all this, it will be observed, 
implies that the civil power or the loyal subject will run the rbk of 
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admits itself suspended or superseded, at all events in the 
face of the enemy, and for so long as is necessary, by mili- 
tary power ; and that, in the case of rebellion, this applies 
to all engaged in or aiding the rebellion, is a proposition 
which is not without high legal and even judicial authority, 
and seems, indeed, to demonstrate its own truth, by the 
self-evident law of necessity. For, as a matter of fact, the 
country is under military power, and, if the exercise of 
that power were to be hampered and fettered by legal 
liability, civil or criminal, it would be obviously impossible 
to carry on military operations, or preserve the safety of 
the army, or the loyal portion of the community. Nor does 



attempting these things, and if they cU), the law is their warrant ; but if 
they cannot reasonably attempt it, the rebellion being so yiolent, not a 
word is said in any book of criminal law or common law as to power, with 
deadly weapons, to attack the unlawful and treasonable assembly and slay 
them ; which is war, and being war, is left to the law of war, and can only 
be lawful when the Grown has declared war, which suspends the common 
law. On the above principle, it was long ago laid down that, flagrante 
belli, the common law has never interfered with the army : inter anna 
silent leges {Banoise v. Keppd, 2 Wilson's rep. 318). This could not merely 
mean as between soldiers, for soldiers are not less citizens than others, and 
not one whit more liable to have their civil rights suspended than 
any other class ; nor could those rights be suspended as to any class 
except by necessity and for the safety of the community, and for the same 
reason the rights of all classes might be suspended. And then, again, 
rebels in arms are soldiers, and soldiers in rebellion. In Grant v. Oouldf 2 
Hen. Blackstone*s rep., Lord Loughborough puts the case of spies or intelli- 
gence to the enemy, as coming under the martial law; and though 
he truly says martial law, in its larger sense, as including all ofifences 
of soldiers, is exploded, he never meant to lay it down that in time 
of actual war, and in the presence of the enemy, martial law is not lawful ; 
so since soldiers are just as much citizens as civilians, yet it has never been 
maintained that in presence of the enemy the Articles of War limit the 
power of the Crown. And in Fo8ter*8 Grown Law, 219, and Mc Arthur on 
Court' Martial, 59, it is laid down that intelligence to a rebel is criminal 
and capital when the rebel is a fellow subject in actual rebellion in the 
dominions of the Crown. And unless it be contended that in the presence 
of the enemy a spy could not be dealt with under martial law, the proposi- 
tion in the text can hardly be disputed ; for war is war, whether caused by 
rebellion or invasion, and is so considered by the legislature in various 
statutes, as, for instance, the Militia Acts. 
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it seem possible tihat there can be two different or even 
opposite laws prevailing at the same time in the same 
place; whence the legal maxim, ^^ Inter arma silent 
leges/' 

Martial law, indeed, is but the development of the prin- 
ciples of the common law, in a state of war, which, being 
abnormal and exceptional, and beyimd the range of its 
powers and procedure, is out of the scope of its rules, 
though not of its principles ; and, as one of its fundamental 
principles is, that a rebel in arms against his Sovereign is 
liable to be treated as a soldier (a) ; so, when, by reason of 



(a) It is upon this principle he may be slain in battle with the lojal 
soldiers of the Crown ; and aU writers lay down, he is a quasi soldier, 
bearing arms against the Government. The loyal soldiers become so by ea- 
listment under the Crown ; they, a multi fortiori, by enlisting against the 
Crown. Not, indeed, under the Mutiny Acts, which apply in terms only to 
those enlisted in the service of the Crown, but by a larger and older law ; 
prior to Mutiny Acts and standing armies, by the common law, a rebel in 
arms is quasi a soldier, and liable to the pains and penalties of war, 
although being also a traitor, he is liable to the still more severe pains and 
penalties of treason. It would be strange, indeed, if he were in a better 
position than the loyal soldier of the Crown, who is as much a subject and 
citizen as the other, with this difference that he is a loyal subject and the 
other a rebellious one. Some persons seem to think that soldiers are out 
of the pale of the law, and that it is enough to say that they are soldiers to 
account for any application of arbitrary power ; but this is a great error. A 
soldier is as much a free subject and a citizen as any others, and is entitled 
to all the rights of a free subject and citizen. Yet, in time of war, he may 
be deprived of those, which both common law and statute have provided 
for him. This is only on the ground of necessity, and the same necessity 
may" apply the same principle to those who, being rebels in arms, are not 
more subjects than he is, because they are rebellious subjects, and are not less 
soldiers than he is because they are rebellious soldiers, whereas he is loyal. 
Hence, in entire accordance with legal principles, Lord Brougham laid 
it down, more than half a c^itury ago, that the declaration of martial law 
renders every man liable to be treated aa a soldier ; which no doubt meana, 
that the state of rebellion, which justifies martial law renders every rebel 
liable to be treated as a soldier, and therefore renders him liable to martial 
law ; and this is cited and adopted in Simmons on Court-MartiaL The 
declaration of martial law renders all persons answerable to eourts-martial« 
and under the order of militaiy authority, so long as the course of ordinary 
law does not take place (Simmons an Courts Martial, 14, 19, 98).. 
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the power of numberSy in a posture of war, its own powers 
and process are suspended, it simply leaves to the military 
power the carrying out a principle which it reoognizeSy 
although, under the circumstances^ it cannot mforce. 

Hence the greatest and wisest sages of the common 
law (a), lay down principles which primarily imply and 
involve, that in a season of public peril and violent rebel- 
lion, the strict rules of the common law, which are esta- 
blished for times of peace, when the authority of the law 
can be enforced, may be suspended by the state of war, 
when declared by the Crown to exist, in consequence of 



(a) Thus, the great writer already alluded to, Mr. Justice Foster, 
observes, " I am firmly persuaded that in cases such as these (of resistance 
to peace officers), a general submission to the known badges of authority, 
exacted from all persons — strangers to the party supposed to be iqjured— > 
would greatly conduce to the stability of government, in the fate of which 
all private rights are involved. On the other hand, an undue countenance 
given to the spirit of popular opposition, upon the principles of false 
patriotism, has a fktal tendency to loosen the reins of government, and to 
throw matters into a general confusion. There is undoubtedly a justice 
due to the community, founded on the interest which every individual has 
in the public tranquillity, which, once destroyed, all private rights will gink 
and be absorbed in the geaertl wreck ; and if the common rights of the 
subject are supposed to be the object in view, let it be remembered that 
liberty is never more in danger than when it verges into licentiousness'' 
{Foster'a Grown Law, 317). The same great writer cites a statute (11 
Hen. Vll. c. 1), as declaratory of the eownum law, which declared that the 
subjects of England are bound by the duty of their allegiance to serve theit 
sovereign in defence of him and his realm againsti every rebellion which mity 
be raised against Mm, and enacted that bo peison attending the king in 
his wars shall, for sach service, be convicted of any offence— a olear declara- 
tion, on the authority of Parliament and of this great lawyer, that the 
Crown may, to repress rebellion, levy war upon rebels, and that for homi* 
cides, committed in such suppression, they shall not be amenable to criminal 
law {ihid, $90), which implies that, but for the state of war tiius created by 
the rebellion, and the authority of the Crown for its repression, there might 
be a criminal liability, as, undoubtedly, according to the strict rules of the 
common law there would be, when attacks were made by an armed force 
npon bodies of people. But, at all events, whether it is by the common 
law, as part of the common law, or only as allowed by the common law in 
consequence of the existence of a state of war, is a mere question of terms 
or of language ; anyhow, the measures of war are declared legal. 
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such rebellion. So that the question would be, whethei:* 
there was a rebellion which did raise such a state of war 
against the Crown, A question, necessarily, for the Crown. 
It is a general principle of the law of England that, as 
the prerogative of the Crown is simply its right to do its 
duty, and it is admitted to be the duty of the Crown to 
preserve the peace of the realm and defend its loyal sub- 
jects against invasion or rebellion, so it is the right or 
prerogative of the Crown to do all that may be necessary 
for that purpose, and, therefore, to declare the state of 
war, and use the means and measures of war, if necessary, 
for the public safety. It is upon this general principle 
that it was always admitted to be the prerogative of the 
Crown, for the sake of public safety, to levy forces for re- 
pression of rebellion, or repelling of invasion, and, on this 
same principle of necessity, to exercise, long before statutes 
allowed it, martial law upon soldiers. Upon tlie same 
principle, our greatest lawyers have vindicated the right 
or prerogative of impressing seamen for the navy (a), a 



(a) Thus, in Foster's Grown Law, the legality of impressment was 
estahlished in a case in which a man was killed in resistance of it, and it 
was held manslaughter only, because the warrant had not been duly framed, 
otherwise the case would have been one of murder ; and, on the other hand, 
if a man were killed who resisted impressment, it would be justifiable 
homicide. So that, indirectly, th9 prerogative affected life, and comes 
yery near, indeed, to the case of martial law. " Uncommon pains having 
been taken to possess people with a notion that pressing for the sea service 
is a violation of Magna Gharta, and a very high invasion of the liberty of 
the subject, the Recorder (Foster) thought fit to deliver .his opinion 
touching the legality of pressing for the sea service, provided the persons 
are proper objects of the law, and those employed in the service came with 
a proper warrant for the purpose. The question touching the legality of 
pressing maiiners for the public service is a point of very great and national 
importance. On the one hand, a very useful body of men seem to be put 
under hardships inconsistent with the temper and genius of a free govern- 
ment ; on the other, the necessity of the case seemeth to entitle the public 
to the service of this body of men, wherever the safety of the whole calleth 
for it. We are not at present concerned to enquire whether persona may 
be legally pressed into the land service ; but only whether mariners may 
not be pressed into the service of the Crown whenever the public safety 
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most odious and oppressive practice, but admitted to be 
justifiable on the ground of necessity for the public safety, 
and vindicated upon precisely the same principle as martial 
law for the suppression of rebellion : viz., the necessity of 
the case. In both cases, the prerogative is supported by 
usage, grounded on the common law, and recognized by 
statutes, partly by the absence of prohibition, and partly 
by direct recognition. The true ground, therefore, on which 
to base martial law is, that it is allowable when necessary 
for the suppression of rebellion, and the safety of the State, 
and that it is legal because it is necessary. 

The great lawyers and judges who have vindicated the 
right or prerogative of impressment of seamen, or the pre- 
rogative, prior to and irrespective of any statute, of martial 
law in regard to soldiers — both soldiers and sailors being 
just as much the subjects and citizens of a free state 
as other classes, and entitled to all their rights as 
such — have vindicated these prerogatives upon principles 
and grounds equally applicable to the supposed prerogative 

requires it; ne quid detrimenti respublica capeat. I think they may. 
The Crown hath a right to command the service of these people whenever 
the public safety call for U. The same rigfu that it hath to require the 
penonal service of every man Me to hear arma, in case of a sudden invasion 
or formidahle insurrection (which personal service (it is added in a note), in 
cases of extreme necessity, is a principal branch of the allegiance every 
subject oweth to the Crown, see 11 Hen. "VIL). The rights in both cases, is 
founded on one and the same principle, the necessity of the case, in order to 
the preservation of the whole. According to my present apprehension (and I 
have taken some pains to inform myself), the right of impressing mariners 
for the public service is a prerogative inherent in the Crown, and grounded 
upon common law, and r€(x>gnized by many Acts of Parliameivt. A general 
immemorial usage, not inconsistent with any statute, especially if it be the 
result of evident necessity, and tendeth to the public safety, is part of the 
common law. For the rights of the Crown and liberties of the subject 
stand principally upon the common law, though both have been, in many 
cases, explained, confirmed, or ascertained by statute " {FOster^s Crown Law, 
159). Now this is language precisely applicable to the alleged prerogative 
of declaring war or proclaiming martial law for the suppression of rebellion. 
It is a prerogative inherent in the Crown, and founded on common law, and 
recognized by Acts of Parliament. It is the result of the evident neotssity, 
and tendeth to the public safety. 
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of exercising martial law in time of rebellion. As the 
militia may be raised and levied at common law for re- 
pelling invasion and repressing rebellion, and as soldiers, 
when levied, were at common law put under martial law 
for the sake of the public safety, and lest they should be 
dangerous to the State, and as, for the same reason, sailors 
were allowed to be compulsorily impressed, and slain if 
they resisted ; so, on the same principle, an army of rebels, 
which must needs be far more dangerous to the State than 
any loyal army, may be subjected to the severities of 
martial law ; which is neither more nor less than the law 
of war applied to rebellion on the ground of a paramount 
necessity arising from an imminent danger to the State (a). 

(a) Thus in the case already cited fifom Foitter'a Crown Lato, that great 
Judge Bald, " I do admit that I know of no statute which directly, and in 
express terms, empowereth the Crown to press mariners into the service ; 
and admitting that the prerogative is grounded on immemorial usage, I 
know of no necessity for such statute. For let it be remembered that a 
prerogative grounded upon general immemorial usage not inconsistent with 
any statute, nor repugnant to the public utility, is as much part of the law 
of England as statute law, and that the statutes which mention pressing as 
a practice then subsisting, and not disallowed, are at least an evidence of 
the usage, if they go no further, and do not amount to a tacit approbation 
of it. For it is hard to conceive that the legislature should frequently 
mention a practice utterly illegal, repugnant to the principles of the consti- 
tution, as subsistimc, without some mark of disapprobation*' (ibid). This 
language also is eminently applicable to martial law, for while the Petition of 
Bight mentions with reprobation commissions of martial law for trial of ordi- 
nary offences, it mentions without reprobation, and with implied approbation, 
martial law "as is used in armies in time of war;*' and subsequent 
statutes, or the Irish Kebellion Acts, distinctly affirm the prerogatiye to 
exercise martial law in time of rebellion. " Against what I have said, it 
may be objected that the practice of pressing is inconsistent with the 
liberty of the subject, and a breach of Magna Charta. I readily admit that 
an impress is a restraint upon natural liberty. But if the restraint, be it to 
what degree soever appeareth to be necessary to the good and welfare of the 
whole, and to be warranted by statute law as by immemorial usage, it 
cannot be complained of otherwise than as a private mischief, which must, 
under all Governments, be submitted to for the avoiding of public inconve- 
nience. As to Magna Charta, it is not pretended that the practice of press- 
ing mariners for the public service is condemned by express words in that 
statute ; and if it be warranted by common law and statute law, it cannot 
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These prerogatives are rested upon the common ground 
of necessity for the public safety, and of the right of the 
Crown to take all such means as are necessary for its 
safety ; and, among others, the means or measures of war. 
The question, therefore, of the legality of the application 
of the measures or the laws of war, to any subjects of the 
realm, resolving itself, at common law, into a question of 
necessity — the question, in case of a rebellion is, what con- 
stitutes such a necessity? This, it is obvious, resolves 
itself into a question of the sufficiency of the means and 
measures of common law ; for if these are sufficient, i.e., 
legally and actually sufficient, of course there can be 
no necessity for any other. This question then resolves 
itself into the twofold enquiry as to legal sufficiency and 

be shown to be illegal by any consequences drawn from Magna Charta ; in 
like manner, as pressing for the land service could not be deemed illegal 
nor inconsistent with the principles of our constitution while there were 
temporary acts to warrant it. Besides which, we know that Magna Charta 
hath been expressly confirmed by many Acts of Parliament, and yet the 
practice of pressing mariners has still continued through all ages, and was 
never mentioned in any ot those Acts as illegal, or a violation of the great 
charter " {Foxter'i Crim. Law, 175). This language, again, is extremely appli- 
cable to martial law, which, as applicable to rebellion, and rebellion alone, 
has never been condemned in any statute, though exercised in every age, 
but, on the contrary, has been confirmed by several. So Lord Mansfield 
said, '^ The power of pressing is founded upon immemorial usage, allowed 
for ages. If it be so founded and allowed for ages, it can have no ground to 
stand upon, ruyr can it he vindicated or justified hy any reason but the 8(rfdy 
of tJie State. And the practice is deduced from the trite maxim of the 
constitutional law of England, that private mischief had better be sub- 
mitted to than that public detriment should arise " {Rex v. Tubbs, Cowper's 
Eep. 518). So the great commentator said, " The practice of impressing — 
the legality of which is now fully established — is only defensible from 
public necessity, to which all private considerations must give way (Black- 
ttone*8 CormnentarieSf vol. 1, c. 8). So the exercise of martial law as to 
soldiers (which, as Hale shows, arose out of prerogative in time of war), is 
justified by the same principle. The army being established by the autho- 
rity of the legislature, it is indispensable that there should be order and 
discipline kept in it, and this has induced the absolute necessity for a Mutiny 
Actf and it has been said that even if the army were disbanded, there must 
be a Mutiny Act for the safety of the country (Grant v. Oould, 2 H. Blackst. 
Bep. 100). The same principle applies k multo fortiori to an army of rebels. 

I2 
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actual sufficiency — what may be done at common law with- 
out a sufficient force, and what is a sufficient force to do what 
may thus legally be done ? The first is a question of law, the 
other of fact depending on the circumstancea The former 
also includes and involves two questions, one of mixed law 
and fact, i. e., that there is a rebellion, which must first be 
assumed, or no question arises at alL Assuming such a 
rebellion, then the question of pure law arises, what may 
be done legally, at common law, or aided by any statute (a), 
in its suppression ? Upon the former of these questions at 
common law there may be gi*eat doubt and difficulty as to 
what makes a tumult rebellious, and as to when armed 
force may be used against it. 

(a) This subject is treated of very fully by Hawkins in his PJeas of the 
Crowuy B. 1, c. 65, of riots, rout«, and unlawful assemblies, in wMch he 
first defines what is a riot, rout, or unlawful assembly, and then how they 
may be suppressed and punished by statute, and it is observable how 
guarded he is. He first defines a riot to be a tumultuous disturbance by 
• persons assembling of their own authority, with an intent to assist each 
other in some enterprise of a private nature, and afterwards executing it 
in a violent and turbulent manner to the terror of the people, whether the 
act intended were lawful or unlawful. He distinguishes tumults for a 
general and public purpose, as to redress public grievances, or to pull down 
all enclosures, &c., and says if the people attempt with force to execute 
such intentions they are guilty of levying war against the Crown, which is 
rebellion. But that is a question of intention. *' Wherever more than three 
personruse force and violence in the execution of any design wherein the 
law does not allow the use of force, all who are concerned therein are 
riotous. But in some cases where the law authorises force, it is not only 
lawful but commendable to make use of it ; as for a sheriff or constable, or 
perhaps even a private person, to assemble a competent number of people 
in order with force to suppress rebels, or rioters, or enemies, and afterwards 
with such force actually to suppress them '' {Hawkins* Pleas of the Crovm, B. 
1, c. 65, s. 2). It is clear that every sherifi^, &c., may and ought to do all 
that in them lies towards the suppression of a riot, and may command all 
other persons whatever to assist them — which of course includes soldiers. 
Also it hath been holden that private persons may arm themselves in 
order to suppress a riot, from which it seems clearly to follow that they 
may also make use of arms in the suppressing of it if there be a necessity 
for so doing. However, it seems to be extremely hazardous for private 
persons to proceed to these extremities, and therefore such violent 
methods seem only proper against such riots as savour of rebellion, /(?r the 
tuppressing whereof no remedies can he too sharp or severe," 
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Even assuming an unlawful and riotous assembly, at 
common law, there are great difficulties at common law on 
both these pointa There is the difficulty arising from the 
strict rules of the common law, as to homicide caused by the 
use of an armed force, or deadly weapon& The common law 
only justifies homicide so caused, either when it is strictly 
in self-defence against unlawful violence (a), or in appro* 
hension of a felon by lawful authority, and the necessary 

(a) This at common law is conBtnied very atrictly, and usually it must 
be against present or imminent jpersonal violence. Thus, if a ship'9 
sentinel shoot a man because he persists in approaching the ship when he 
has been ordered not to do so, it will be murder unless such an act was 
necessary for the ship's safety (Mex y. Thomas, I Buss. C. & M. 510). 
Semble, that where guns are fired by one vessel at another vessel, and those 
on board her generally, those guns are to be considered as shot at each 
individual on board her {Jiex v. Bailey, R & B. 0. C. 1). On the other 
hand, strict legal authority is rigidly required at common law, and an 
ill^al authority may be resisted to the death. Thus, if a person be 
impressed who is not a proper object of impressment, or if the impress- 
ment be made without any legal warrant, it is lawful for the party to make 
resistance, and if the death of any of the parties concerned ensue, it is 
murder (Rex v. Dixon, 1 East, P. C. 813 ; 8. P. Rex v. Bokeiby, 1 East, 
P. C. 12). If a gamekeeper attempting lawfully to apprehend a poacher 
be met with violence, and in opposition to such violence, and in self- 
defence, strike the poacher, and then is killed by the poacher, it will be 
murder {B&x v. James Ball, M. C. C. fi. 333). Attempting illegally to 
arrest a man is sufficient to reduce killing the person making the attempt 
to manslaughter, though the arrest was not actually made, and though the 
prisoner had armed himself with a deadly weapon to resist such attempt, if 
the prisoner was in such a situation that he could not have escaped from 
the arrest ; and it is not necessary that he should have given warning to 
the person attempting to arrest him before he struck the blow ^Jlex v. 
Thompson, 1 B. & M. 0. C. 80). And see Rex v. OUlow, 1 B. & M. 0. G. 
85. If a constable take a man without warrant upon a charge which gives 
him no authority to do so, and the prisoner runs away and is pursued by 
J. S., who was with the constable all the time, and charged by him to 
assist, and the man kill J. S. to prevent his retaking him, it will not be 
murder, but manslaughter only, because, if the original arrest was illegal, 
the recaption would have been so likewise (Rev v, Cv/rvan, B. & M. C. C, 
B. 132). Where a common soldier stabbed a sergeant in the same rai- 
ment who had arrested him for some alleged misdemeanour : — Held, that 
as the articles of war were not produced, by which the arrest might have 
been justified, it was only manslaughter, as no authority appeared for the 
arrest {Bex v. WhUh&i^e, 1 East, P. C. 295, 360). 
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1186 of force in case of his resistance (a), or in preyenlion 
of a felonious and violent outrage, as arson or murder, and 
then only when necessary for the purpose of prevention, 
and when the killing will prevent it (6). It is obvious that 
these rules render it very hazardous at common law to use 
armed force against an assembly merely unlawful and not 
felonious, and even in that ease such force can only be used 
for dispersion, or for apprehension, or for self-defence in 
such dispersion or apprehension. 

(a) Killlog an officer will amount to murder, though he had no warrant, 
and waa not present when any felony was committed, but takes the party 
upon a charge only ; and though such cbai^ does not in terms specify all 
the particulars neoessaTy to constitute the felony {Rex y. Ford, 1 Buss. C. 
& M. 604 ; B. & B. 0. C. 329). In order to render the killing of an officer 
of justice, whether he be authorised in right of his office or by warrant, 
amount to murder upon his interference in an afiray, it is necessary that 
he should have given some notification of his being an officer, and of the 
intent with which he interfered (Bex y. Gordon, 1 East, P. C. 315, 852). 
But a small matter will amount to due notification (Udd), Killing 
an officer who attempts to arrest a man will be murder, though the office 
bad no warrant, and though the man has done nothing for which he was 
liable to be arrested, if the officer has a charge against him for felony, and 
the man knows the indiyidual to be an officer, though the officer do not 
notify to him that he has such a charge (^Rex v. Woolmer, M. C. G. B. 384). 
And the nine judges (four contra) held that a watchman could legally 
arrest a prisoner without saying that he had a charge of robbery against 
him, though the prisoner had, in fact, done nothing to warrant the arrest, 
and that if death ensued it would be murder (ibid). And it will be no 
excuse for killing an officer that he was proceeding to handcuff the party 
who was in his possession upon a charge of felony (ibid). 
' (6) Thus, in Sir. F. Burdett's case, the Chief Justice says, '* If it is neces- 
sary, for the purpose of preventing mischief, or for the execution of the 
law (as in effecting an arrest by the civil authority), it is not only the right 
but the duty of soldiers to exert themselves in assisting the execution of a 
legal process, or to prevent any crime from being committed. It is a 
mistake to suppose that, because men are soldiers, they cease to be citizens ; 
a soldier is bound to all the duties of other citizens, and gifted with all the 
rights of other citizens, and he is as much bound to prevent a breach of 
the peace or felony as any other citizen. In 1780 this mistake extended 
to an alarming degree ; soldiers with arms in their hands stood by and 
9aw felonies commiUedf houses burnt and puUed dovm before their eyes, by 
persons whom they might UiwfuUy have hilled if they could not otherwise 
prevent them " (BurdeU v. AbboU, 4 Taunton's Reports, 449). 
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It was the experience of these doubts and difficulties 
which led to the Blot Act (a), which proceeds in an ex- 
tremely cautious manner, and as much as possible in 
harmony with the common law. It abstains from directly 
authorising the use of armed force, even against a riotous 
and unlawful assembly. The Act^ in the first place, makes 
the persistence in the riot felonious, so as to make all who 
remain in it felons, which, at common law, would authorise 
any one — soldier or civilian — in attempting to disperse or 
apprehend the rioters, and would make it justifiable homi- 
cide if, in so doing, they necessarily and unavoidably killed 
any of them ; but having done that, it abstains from 
directly authorising any attack upon them by an armed 
force, and merely, in terms declaratory of the common 
law, authorises all persons, in aid of the civil power, to 
arrest or apprehend them. 



(a) The 1 Geo. I. c. 6, an Act for preyeniing tumulta and riotous 
assemblies, and for the speedy and effectual punishing the rioters, reciting 
that many rebellious riots and tumults had been raised, and that the 
punishments provided by the laws were not adequate, and then for the 
prosecuting and suppressing of such riots and tumults, and for the more 
speedy and effectual punishing the offenders, it enacted, that if any persons, 
to the number of twelye or more, being unlawfully, riotously, and tumul- 
tuously assembled together in disturbance of the peace, and being required 
by a justice ^f the peace, or Bheriff, &c., to disperse themselves, shall 
unlawfully, riotously, and tumultuously remain together for an hour after 
such command by proclamation, then they shall be adjudged felons without 
benefit of clergy, and the offenders shall suffer death as in case of felony. 
Then, it is further provided that any peace-officer, and such other persons 
as shall be commanded to be assisting (which of course would include 
soldiers), are empowered to seize and apprehend such rioters; and if any 
of the rioters should happen to be killed, in the dispersing, seizing, or 
apprehending them, by reason of their resisting the persons dispersing or 
apprehending them, then all persons so killing them are indemnified. And 
it is further enacted that pulling down houses or preventing the proclama- 
tion shall be deemed to be felony. Now, here it is remarkable that 
there is no enactment in terms authorising an attack by an armed force 
upon the mob, though there is an express enactment declaratory of the 
common law, that, being made felons, they may be apprehended, and then, 
if in resisting apprehension they are unavoidably killed, the homicide is 
justifiable at common law. Being, however, a felonious assembly, probably 
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The Riot Act, or any similar statute directed merely to 
the dispersion of some tumultuous assembly in any parti- 
cular spot, does not, it is manifest, meet the mischief of 
large and wandering masses of persons engaged in com- 
mitting acts of outrage in various places. This mischief, it 
is manifest, when the masses are too large or too numerous 
to be dealt with by the civil power, or by the military 
merely acting in aid of the civil power, in the dispersion 
of mobs, in their apprehension and arrest for the purpose of 
trial, or for the prevention of acts of felonious outrage ; 
can only be effectually met by the Crown declaring the 

the troops might disperse them; and then again, if death ensued ia 
resisting the dispersion, the homicide would be justifiable at common law. 
But no (Utach by an armed force is justified by the statute, and no killing 
of any man who can be apprehended ; for it is a rigid rule of common law 
that a man who can be taken must be taken and tried, and it is only his 
violent resistance which can excuse homicide in the attempt to apprehend 
him. Although, as Hawkins lays down, this statute being wholly in the 
affirmative, cannot take away any part of the authority in the suppression 
of riot, before that time given by the common law ; yet as the notion got 
rooted in men's minds that it contained all the power there was to justify 
the uBO-.of military force, there was great reluctance in using it, and hence 
the disasters which arose on the occasion of the riots of 1760 and 1777. 
Hawkins, however, points out clearly the distinction between a mere riot 
and a rebellion, and lays down that an unlawful assembling of people for 
redress of public grievances by force is levying of war against the Crown. 
Thus, Mr. Hallam observes, " that the Executive power has acquired such 
a coadjutor in the regular army, that it can in no probable emergency have 
much to apprehend from popular sedition" (Const. Hist, Eng., vol. iii., p. 
263). He elsewhere notices, in a note, the immense accession to the 
power of the Executive, arising from the Riot Act, which, combined with 
the actual power residing in the standing army, makes it irresistible. 
•* Among the modem statutes, which have strengthened the hands of the 
Executive power, we should mention the Riot Act, 1 Geo. I. c. 5, whereby 
all persons tumultuously assembling, to the disturbance of the public 
peace, and not dispersing within one hour after proclamation made by a 
magistrate, are guilty of felony." The eflfect of which is, however, that 
the military, acting in aid of the civil power, may at once attack them- 
And it will be observed that it only applies to the disperaion of any 
tumultuous assembly; and although it so far augmented the legal power 
of the Executive that w»th the aid of an adequate armed force it went a 
long way to enable the Government to dispense with martial law it sUU 
left great doubt and difficulty. ' 
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tumult rebellious, and dealing with it as such, that is to 
say, by the means and weapons of war. And this, in effect, 
is martial law (a). 

(a) The Riot Act sappoees some fixed assembly to be dispersed, and 
allows an hour for its dispersion. Besides, therefore, the legal difficulties 
already pointed out as to the use of armed force for the purpose of assault 
upon the mob, the statute is obviously inapplicable to the mischief of lai^e 
wandering masses of persons engaged in committing outrages in various 
plaiceB, and moving from place to place. Such a case arose on the occasion 
of the Lord George Gordon riots, as to which the historian writes thus: 
" A reluctance, rather inexcusable than unaccountable, had enervated the 
arm of Government, and prevented the due employment of the militaiy 
during the progress of these disgraceful disturbances. The former slight 
attempts to restrain the rioters only served to make the magistracy ridicu- 
lous, and to impart to the mob the hardihood arising from impunity. A 
general supineness seemed to pervade every department, no specific orders 
were issued, and without them no justice of the peace would venture to 
exercise the authority confided to him by the Riot Act. The case of a 
Surrey magistrate, who was tried on a capital indictment for such an 
execution, and those who obeyed his order were prosecuted, was not for- 
gotten. In this eqaergency, a Privy Council was convened, insurrection still 
prevailed : nor was anything decisive or effectual suggested. The Council 
had met, when the King anxiously demanded if no measure could be 
recommended ? The Attorney-General answered that he knew but of one, 
that of declaring the tumuUs rebellious, and authorising the military to act 
when necessity required. Although the magistrates did not attend, the 
King desired him to make out the order, which he did, and a proclamation 
was drawn up, and orders from the Adjutant-Gencrars office issued accord- 
ingly " (Adolphw* Hist. Eng, vol. 3, p. 250.) This was in effect martial 
law; and, although Lord Mansfield on that occasion was careful to 
show that it was not martial law, he showed incidentally that it was so, for 
the language he used showed that what had been done went far beyond 
what the common law allowed, that martial law might have been pro- 
claimed, because there was a levying of war, which amounted to high 
treason. " But besides this, the insurgents," he said, ** were guilty of felony, 
by burning private property, demolishing houses," &c. This was the true 
ground of the proclamation for calling out the military. Every man might, 
and if required by a magistrate must, interfere to suppress a riot, much 
more to prevent acts of felony, treason, and rebellion. What an individual 
might do was lawful for any number of persons assembled for a lawful pur- 
pose. Constables were particularly charged to apprehend persons engaged 
in breaches of the peace, felony, or treason, and, in case of resistance, to 
attack, wound, and even kill those who continued to resist. A private 
man, seeing another commit an unlawful act> mj^ght apprehend the 
offender, and by force compel submission not to the assailant but the law ; 
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The greatest lawyers (a) have, in our own times, written 
with the utmost caution and doubt upon the subject of the 
power and province of the military when acting, at common 
law and in the exercise of common law rights or duties, in 
aid of the civil power, for the suppression of insurrection 
and the restoration of order. And although they have 
laid it down that all persons, soldiers or civilians, may act 
and use force, and even, if necessary, deadly weapons for 
the dispersion of insurrectionary assemblies, or the preven- 
tion of acts of felonious outrage, they also show that it is 

and BO might any number of men assembled or called together for the 
purpose. This doctrine he stated to be the true foundation for caUing in 
the military to assist in quelling the late riots. Consequently, he said, the 
metropolis was not under martial law (Adolphui Hist. Eng. vol. 3, p. 254). 
The resistance and suppression of actual riot or felonious outrage is not 
martial law, and does not require it: but it is to be observed that Mr. 
Hallam treats as sophistical the doctrine Lord Mansfield laid down, that 
the military may, without martial law, act to any extent necessaiy in sup- 
pression of actual insurrection. And when they attack large bodies of 
people not in arms, nor engaged in any felonious act, as they did in the 
Lord George (Gordon riots, it is, to say the least, doubtful whether what 
they do is legal, and whether such cases may not require an Act of 
Indemnity. And to remove the difficulty occasioned by these doubts, is, 
indeed, one great object of declaring martial law. And it is manifest 
that the military on that occasion did not confine themselves to the 
prevention of actual outrage or the apprehension of offenders ; they attacked 
bodies of people wherever they met them in the street, and slaughtered 
them, whether or not they were engaged in outrage, and in places where 
they could not possibly have been so ; as, for instance, on Blackfriars Bridge, 
where great numbers were slain. There was no resistance, it was simply 
attacking the people wherever they were found in masses. It is impossible 
by any sophistry to bring this within the loosest definitions of the common 
law; and, therefore, the House of Commons, despite Lord Mansfield's 
sophistry, treated it, as it undoubtedly was, as a case of martial law, and 
adjourned, not thinking it proper to sit while tfie metropolis was under 
martial law. 

(a) Thus, in 1807, Lord Ellenborough, then Attorney-General, gave an 
opinion on that clause in the Military Hegulations which relates to the 
suppression of riots. ** The military may act, in cases of sudden and great 
emergency, without the presence of a peace officer. I understand the dis- 
turbances here meant to be such as amount to the legal description of riots. 
The case plainly imports a breach of the peace by an assembled multitude. 
In case of any such sudden riot and disturbance, any subjects, without the 
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extremely doubtful how fcff armed force may be used even 
for those purposes, and more than doubtful whether it can 
be used for any other. 

The powers of the common law in this respect appear to 
be limited to the mere dispersion of actual riot, the pre- 
yention of felonious outrage, or apprehension of persons 
guilty of such outrage. And the use of armed force 
merely in aid of the dvil power is extremely hazardous, 
whether with or without the authority of the magistrate, 
for even for him it is necessieuy to hU the exact line he- 

presence of a peace officer of any description, may arm theinselTes, and of 
course may use ordinary means of force to sappress such riot. And what- 
ever any other class of sabjects may do in this particuhur, the military may 
do also. By the common law, eyery description of peace officer may not 
only do what in him lies towards the suppression of riots, but may and 
ought to command all other persons to assist them. Howeyer, it is advisable 
to procure a jastice of the peace to attend, and for the militaiy to act under 
his orders. But still, in cases of great and sudden tfiMrgency, the military, 
as well as other individuals, may act without their presence." It will be 
observed how carefully this is limited to " great and sudden emergency," 
and to the dispersion of a riotous assembly. And it is to be added that it 
is extremely doubtful, looking a1^ the Riot Act, how far this opinion could 
safely be acted upon by the case of armed force, unless against a mass of 
persons engaged in acta of felonious outrage, and for the parpose of pre- 
vention ; for the terms of the Riot Act clearly imply that at common law, 
unless a tumult is rebellious and amounts to war, armed force could not, 
at common law, be used to disperse a mere unlawful assembly. And the 
opinion, perhaps, merely comes to this, that in 9ome cases the use of armed 
force may be resorted to ; but in what cases is left uncertain. Moreover, 
after all it was but an opinion ; and since it was given, great judges have 
done aU they could to elncidate the subject, and have left it still in doubt. 
Thus, for instance, on the occasion of what is popularly known as the 
^ Manchester Massacre," when the militaiy attacked an unarmed assembly, 
painful doubts arose as to the legality of the act ; and although Sir F. 
Burdett was indicted and confined for publishing a statement that it was 
murder, it was not upon the ground that this was Mse, but on the ground 
that if it was true, it was murder ; and that it tended to prevent a fair trial. 
" If unresisting men were cut down, whether by troops or not, it is murder" 
(Bayley, Baron, The King v. BwrdtU^ 4 Barn. & Aid. Rep. 828). Hius, 
Mr. J. Littledale, in the Bristol riot case, said, "A party entrusted with 
the duty of putting down a riot, is hound to hit the exact line, between ex- 
cess and &ilure of duty ; the difficulty of his doing so — ^though it may be 
seme ground for a lenient consideration of his conduct — can be no legal 



124 MARTIAL LAW, QB0X7NDSD ON NSCESSITT, 

tween excess and failure, so that, according to the judg- 
ment of the greatest judges, it is in the highest degree 
dangerous, even in the case of actual riot, to use armed 
force for its suppression, and from the responsibility involved 
in the use of it without the authority of the magistrate, or 
in directing the use of it, there is always great practical 
difficulty in its application to the protection of the loyal 
and the restoration of peace (a). 

At common law, therefore, it is obvious, that even as- 
suming the possession of an adequate military force, there 

defence. And he added, " A military officer may act without the authority 
of the magistrate, if he chooses to take the responsihility ; hut though 
that is the strict law, there are few military men who will take it upoa 
themselves to act, except on the most preuing occasions ; and where it is 
likely to he attended with a great destruction of life, a man is generally 
unwilling to act without a magistrate's authority*' (Mr. Justice Littledale, 
Sex Y. Pinney, 8 Bam. & Adol. Rep. 914). 

(a) It has been laid down by the common law, every private person may 
lawfully endeavour, on his own authority, without any command or sanction 
of a magistrate, to suppress a riot, by every means in his power. He may 
disperse or assist in dispersing those who are assembled ; he may stay those 
who are engaged in it from executing their purpose ; he may stop others 
whom he may see coming up from joining the rest. If the riot is dangerous, 
he may arm himself against evil doers ; and if the occasion demands im- 
ffiediate action, it is the duty of every subject to act for himself in sup- 
pressing riotous and tumultuous assemblages. And he may be assured 
that whatever is done by him honestly in the execution of that object, wiU 
be justified by the common law. Nor is there any distinction in this 
respect between soldiers and private individuals. They have equally the 
rights and duties of citizens, and are equally bound to exercise the same 
discretion in acting in subordination to the civil magistrate, rather than 
on their own authority. But where the danger is pressing and immediate, 
where a felony has actually been committed, or cannot be otherwise pre« 
vented, and from the circumstances there is no opportunity of obtaining a 
requisition from the proper authorities, the military subjects of the Crown, 
like the civil subjects, are bound to do their utmost to prevent the perpe- 
tration of outrage, to put down riot and tumult ; and to preserve the lives 
and property of the people (Tindal, L. C. J., in the case of the Bristol riots, 
cited in Simmons on Court-Martial, 98). It will be observed that the 
power of the military, without the sanction of the magistrates, is limited 
to prevention of actual felonious outrage, as arson or murder. Then, as to 
the power of magistrates to direct the military to act, it is strictly limited. 
Thus, while on the one hand it is laid down that military will do well 
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are great difficulties in the use of it for the purposes of 
attack; and although there are of course no difficulties in its 
use for the purposes of defence, and no legal difficulties in 
the way of its use for purposes of prevention of felony or 
apprehension of felons, there are, it is obvious, great prac- 
tical difficulties in its application to the latter objects (a). 

not to act without the authority of magistrates, it is equally lud down 
that this, at common law, involves no certain immunity. The general 
rules of law require of magistrates, at the time of a riot, that they should 
keep the peace, and restrain the rioters, and pursue and take them ; and 
to enable them to do this, they may call on all the king's subjects 
to assist them, and all the king's subjects are bound to do so, upon 
reasonable warning. In point of law, a magistrate would be justified 
in giving fire-arms to those who thus come to assist him, but it would 
be imprudent in him to do so (^Rex y. Pinneyf 5 C. & P. 254 : at bar in 
E. B., 3 B. & Ad. 946). ** The magistrate is bound by law to do all he 
knows to be in his power that can reasonably be expected from a man of 
honesty and of ordinary prudence, firmness, and activity, under the cir- 
cumstances. Mere honesty of intention is no defence, if he fails in his 
duty. Nor will it be a defence that he acted upon the best professional 
advice that could be obtained, on legal and military points, if his conduct 
has been faulty in point of law. Or, on the other hand, if he exceeds his 
power and occasions death, or other injary, he is liable to be proceeded 
against by indictment for murder or manslaughter ; and, on the other hand, 
if he neglects his duty and does not do enough, he is liable to be proceeded 
against as culpably neglectful of his duty. He is bound to hit the exact line 
between excess and doing what is different There is only one precise line, 
and how difficult it is to hit it ; yet in law he is bound to hit it " {]tex v. 
Pinney, 8 B. & Adol. 946). It is not surprising that at common law, 
therefore, there should be the |;reatest difficulty, either in getting the 
military to act without the magistrates, or in getting the magistrates to 
direct them to act; and, on the occasion on which this was laid down— the 
occasion of the riots at Bristol — the most disastrous results occurred from 
the fatal hesitation caused by this difficulty and doubt as to the recourse 
to armed force to quell riot, not rebellion. ** It has been held that private 
persons may arm themselves to suppress a riot, and it seerru to follow that 
they may make use of arms if necessary ; however, it may be very hazardous 
for private persons to proceed to this extreme, and such violent means seem 
only proper against such riots as savour of rebellion " {Russell on Crimes, 
401). And all this applies only to actual riot. 

(a) The former requires that a felony shall be actually about to be com- 
mitted in the presence of the military, as Lord Chief Justice Mansfield put 
it -houses being burnt before their eyes {Burdett v. Abbott, 4 Taunt.), so 
that this requires acts of felony, as, of arson or of murder, actually going 
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And it is manifest, that when there is a formidable rebellion, 
the only effectual measures of repression may involve or 
require measures of attack on all bodies of people found 
together in a position of presumed and apparent hostility, 
which can hardly be safely ventured upon under the powers 
of the common law. Hence, when, de facto, there is thus a 
state of war, of necessity the law and usages of war pre- 
vail, of which the common law knows nothing and says 
nothing, according to the well-known legal maxim, " inter 
arma silent leges.'' In such a state of war, from the very 
necessity of the case, the laws of war prevail, because there 
are no other. 

And if these difficulties arise as to the use of a military 
force when it is necessary for the suppression of rebellion ; 
and when there is, as there always is in this country, an 
ample force at command, and the loyal and peaceably dis- 
posed are always in a,n overwhelming majority, so that a 
case for martial law, on the scope of necessity, can icarcely 
be supposed to arise, how much greater must be the diffi- 
culty where not only are these legal and practical difficul- 
ties, but where there is not an adequate military force, or 

on, or abont to be committed. That is to say, it involves that the military 
should catch the rioters in the very cuit, as they might have done at Bristol, 
or during the Lord George Gordcm riots, but did not (by reason of the 
doubts and hesitation of the magistracy), and so had to attads the rioters 
not in the act, nor about to commit felonies, but merely being unlawfully 
assembled, with some probability that eome of them might, sooner or later, 
commit such outrages, which is not enough to warrant an attack upon them 
with deadly weapons at common law. As to apprehension of persons for 
felony, there is still greater difficulty, for, of course, particular persons must 
be arrested for specific offences, to be brought home to each ; and this 
illustrates the great difficulty of common law, that it deals with war as in- 
dividuals, and not as in war, in bodies or in masses. And then as to defence : 
though there is no legal difficulty, there is this practical difficulty, that the 
rebels may take care not to wait the military, or not to attack them if 
^hey do ; and this, it is notorious, has always been the policy of an insurgent 
force ; and it is obvious that, unless the military can deal with them as 
enemies, and use aU the measures of war to pursue and attack them in 
bodies, it may be useless to attempt to suppress the rebellion ; and this was 
hardly allowable at common law. 
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where, even if there is, there is, as in the sister island has 
happened, a much greater disproportion between the forces 
on the side of loyalty and of rebellion^ or, as may often 
happen abroad, a preponderaTice of force on the side of 
rebellion. 

And, therefore, all writers of authority, military, legal, 
or constitutional (a), have laid it down, that martial law, 
under such circumstances, is allowable, as the law of social 
self-defence, superseding under the pressure, and, therefore, 
under the justification, of an extreme necessity, the ordinary 

(a) The trath is, that when closely looked at, martial law or the law of 
war, is simply the extension of the law of self-defence ; for the loyal are 
not to be put to wait to he attacked, and if not, then they must attack those 
who are in apparent and presumed hostility, otherwise there must be a 
certain number of loyal soldiers always aacrificedy if they are compelled to 
wait until they are fired upon, and thus a felony has been committed. This 
would be mercy to the rebels, and murder for the loyal soldiers of the 
Crown. The soldiers are to stand to be shot at, in order to have 
legal proof that the men they meet in a body are felonious rebels, and 
t?ien they may return their fire. This practical absurdity and inequality 
illustrates the infirmity of the common law in dealing with the case of 
rebellion. In war, the difficulty is solved thus, that, in a district covered 
by the war, all bodies of men, not being under the command of the Crown, 
are presumed to be hostile, and U ia for them to aurrender, not for those 
they meet to solicit them to do so, and wait to be fired at, and killed. 

(a) '' It has ever been deemed constitutional for the sovereign in times of 
disorder and turbulence, to use the military power of the Crown for the 
speedy repression of enormities and the restoring of the public peace. It 
must be allowed that there are seasons, when the ordinary course of justice 
is, from its slow and regulated pace, utterly inadequate to the coercion of 
the most dangerous crimes against the State, when every moment is critical, 
and without some extraordinary remedy, the commonwealth would be lost. 
The extension of a power beyond the law is, therefore, in such times of 
danger, justified, on the principle of absolute necessity " {Tytler on Military 
Law, 52). The same author speaka of recourse to the legislature necessary 
to authorise trial by martial law, notwithstanding the ordinary courts of 
justice are open (159), as in the Irish Bebellion Act. " Martial law," wrote 
Mr. Seqeant Spankie, a learned lawyer, " is in fact the power of social self- 
defence, superseding, under the pressure,. and therefore under the justifica- 
tion of an extreme necessity, the ordinary forms of justice. Courts-martial 
under martial law, or rather during the suspension of law, are invested 
with the power of administering that prompt and speedy justice, in cases 
presumed to be clearly and indisputably of the highest species of guilt. 
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forms of justice, and establishing the laws and severities of 
war. Military authorities, therefore, under martial law, or 
rather during the suspension of law, are invested with the 
power of administeriDg prompt and speedy justice, exactly 
as on the occasion of a mutiny in an army — ^the object' 
being self-preservation, by means of terror, and the example 
of speedy justice. 

In such cases, by the great social law of self-defence, and 
by virtue of that necessity which overrides all law, the 
Crown, in the exercise of its prerogative, that is, of its 
right to do its duty, that duty being at all hazards to pre- 
serve the peace of the realm (a), resorts to the law of wai*. 



The object is self-pregenration, by terror ; and the example of speedy jus- 
tice " (Mr. Seijeant Spankie, Advocate-Qeneral of Bengal, cited in HougKa 
Military Law, 850). So the great text book of military lav, which has 
been cited in the courts, and used in our army for the greater part of a 
century (McArthur on Court-Martial). " Ths military law, as exercised by 
the authority of Parliament, under the Mutiny Act annually passed, with 
the Articles of War, is not to be confounded with that different branch of 
the royal prerogatiye called martial law, which is only to be exercised in 
time of rebellion" {McArthur on Court- Martial, 1). And so it is 
laid down in Simmont on Court-Marticd, 1-14. Martial law, an arbitrary 
law originating in emergencies, regulated by the expediency of the 
moment, and extending to all the inhabitants of a place or country 
( Worcester's Dictionary, Martial). ♦* Martial law is quite a distinct thing " 
(». e. from ordinary military law, which he had been just describing), "and 
is founded on paramount necessity, and proclaimed hy a military chiefs* 
(1 KeniU Commentaries, 10th ed. p. 877). So, in all the law books, all the 
law dictionaries, for instance, " martial law is the law of war, in which the 
King, by his lieutenant, is absolute ** {vide Tomline's Law Diet.), 

(a) Thus, it was proclaimed and exercised in Ireland (the common law 
of which is the same as that of £ngland) in the rebellion of 1798, previous 
to any statutes authorising it. In May, 1798, the insurrection broke out in 
the counties of Kildare and Carlow. The peasants had no arms but 
clumsy pikes and a few guns in bad order, they were of course aasily 
defeated. All the prisoners taken by the soldiers were hanged without any 
trial, and there is reason to believe that many shared their &te who had 
not at all shared in the rebellion. When the news of these erents reached 
Dublin, the Lord-Lieutenant issued a proclamation: "That his Majesty's 
general officers had orders to punish according to martial law by death or 
otherwise, as their judgment should approve, all persons acting or in any 
manner assisting in the rdteUion'* It was proposed to subject to the 
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BXidy there being de facto a state of war, pursues the laws 
and usages of war, that is, proclaims or declares martial 
law, which is neither more nor less than declaring that 
the state of war exists. And although it might be doubtful 
at common law, whether the exercise of martial law would 
be justifiable except in districts covered by the rebellion, 
yet if there were such a d^ree of danger in the district, by 
reason of its contiguity to the scene of actual rebellion, and 
imminent danger of its spreading, that might be enough to 
excune an honest exercise of it under supreme authority, or 
even to justify it legally. 

But the exercise of martial law in a district where not 
only there is no rebellion, but where the courts of law are 
actually sitting (a), so that there cannot possibly be any 

operation of this proclamatioa the tkUe priionen in Dublin^ but Lord 
Oastlereagh repm^ted the proposal. The cruelties committed by the 
militia in Wexford provoked an insurrection there, and horrible excesses 
were committed. Though the insurrection was confined to Wexford, the 
reign of terror established under this proclamation was extended over the 
whole south and east Thus it was that the sheriff of Tipperary flogged 
Mr. Wright without any ordera or authority ; and this led \o the case of 
Wright v. Fitsgeraldt 28 State Trials, in which, as the act was obriously 
illegal, the plaintiff recoyered damages. That, it will be observed, was a 
civil proceeding which turns on strict legality (vide ante), yet the judge 
indicated that there might have been a defence, even at common law, had 
there been any reasonable necessity and any fair trial, or any military 
authority ; but there was neither trial, necessity, nor military authority, 
and the act was one of wanton and ignorant barbarity: such, beyond all 
doubt, as would have supported a charge of murder, had the man died. 

(a) Thus was the case of Wolfe Tone, 27 State Trials, 615. He was 
captured on the coast of Ulster, the rebellion having been in Wexford, and 
being over ; and he was carried to Dublin, where there was no rebellion 
and no martial law. He was tried by court-martial at Dublin barracks, and 
sentenced to death. An application was made to the court of Queen's 
Bench, by Mr. Curran, for a habeas coi-pus, on the ground that, as Mr. 
Tone had no commission from the King of England, he was to be regarded 
as a civilian, and a court-martial could have no cognizance of any crime 
imputed to him while the Ring's courts were sitting. *' I do not pretend ** 
(sud Mr. Curran) " to say that Mr. Tone was not guilty of the charges of 
which he was accused : I presume the officers were honourable men ; but it 
is stated in the affidavit, as a solemn fact, that Mr. Tone had no commis- 
sion under His Miyesty, and therefore no court-martial could have oogni- 

K 



130 MARTIAL LAW : GONFIHKD TO BEBELUON. 

reason for a trial by martial law, since, on the one hand, 
there is no interruption to the course of justice, and, on the 
other hand, there need be no dday in its course, would, of 
course, be clearly illegal, accordiug to the principles already 
laid down, and accordingly such a proceeding Acm been 
declared illegal by one of the courts of this country. 

So, even assuming martial law to be legally established 
in a district in rebellion, yet as the only proper scope for 
martial law is the suppression of actual rebellion, it follows 
that it is only overt acts of rebellion (a), or, at all events, 
overt acts in causing or aiding or abetting an actual re- 



zance of any crime imputed to him, while the Gourt of Kin^a Bench, 9at in 
the opacity of the grecA criminal conui of the land. In times when war is 
raging, when man is opposed to man in the field, courts-martial might be 
endured ; but every law and authority is with me whilst I stand upon this 
sacred and immutable principle of the Constitution — that martial law and 
civil law are incompcttible ; and that the former mmt cease with the exiatenee 
of the latter" Which plainly implies the converse. 

(a) This is the true ground of Mr. Biurgrave*B opinion on the case af 
Mr. Grogan, who, after the suppression of the rebellion in Ireland, in 1798, 
was tried by court-martial, under martial law, for treason, and was 
executed. That execution, assuming the legality of martial law during^ 
the rebellion, was clearly illegal, upon the double ground that it was after 
the rebellion, and that it was treason, not rebellion — that is, a merely con* 
stnictive treason, in compassing rebellion, not an open and overt act in 
aiding the rebellion. The case of Mr. Grogan, as appears from Mr. Har- 
grave's opinion, was one of constructive treason. ** The question was, 
whether, upon the mere ground of prerogative power, authority could be 
given against persons taken into custody for high treason during the heat 
of rebellion, to try them by martial law for their offence. Looking to that 
question, he avowed himself under a conviction that martial law to awih ai» 
extent was not the law of England. He saw, he said, the right to arrest 
those found in actual rebellion, and have them imprisoned for trial and 
punishment according to the law ot treason ; but he oonld not see that 
punishing and trying rebels according to martial law was, when Mr. Qrogam 
woe Pried and put to death, part of the English law as it was administered 
in England or Ireland.'' That is, because the rebellion was over, '< He 
avowed himself under a conviction that martial law to aueh an extent waa 
not the law of England." Moreover, it appears that Mr. Grogan was tried 
for high treason, which might be for mere constructive treason, by con- 
spiring to levy war, without any overt act; and such cases of constructive 
treason are not fit cases for martial law, which, according to Its nature, 
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bellion, which cam be proper subjecte for the execution of 
nuirtial law ; aoid that, although undoubtedly the crime of 
treason may be committed bj conspiring or compassing to 
levy war against the Crown, and this crime may be com- 
mitted by inciting to rebellion, yet, as that is a crime 
rather of a constructive character, it is not a fit subject for 
trial in a summary way before a court-martial under mar- 
tial law, and still less can such a course be justified after the 
rebellion is clearly over. 

It would be necessary to have a statutory indemnity for 
acts either of excess or irregularity, i. 6., dther for excess of 
jurisdiction, or for excesses in execution (a), for exercise of 



BhoaH be restricted to open and overt acts of rebellion (ffargraw^t Juris* 
eonndt Exemiuaiont, vol. i., p. S99). Thus also Mr. Seijeant Spaokie, in 
his valuable expositioQ of the Indian Begulaition on Martial Law and 
Rebellion (^Hough's Military Zow, 350), points oat that it ia only open and 
overt acts which are the proper subjects of martial law. 

(a) Thus it was that bills of indemnity passed in the Irish Parliament 
alter the exeeasea which took place in the exerciie of martial law in that 
country in 1798 — excesses, be it observed, owing not to the nature of 
martial law itself, so much as to the fierce passions of the country and the 
utter absence of due control over its exercise. The readers of the Idfe and 
Letterf nf Lord, ComtPoUia wiH not have fliiled to see that there was an 
utter abseoee of the due maintenance of military authority, and that had 
the exercise of martial law been placed under the restraints of military 
discipline, such excesses would not have occurred. The Irish Act of 
Indemnity recited that, '* Whereas a traitorous conspiracy for the subver- 
siim oi ihe authority of His Majesty and the Parfiament, and for the 
deatruetion of the established constitution and government, hath unfortu- 
naite}y existed in tins kingdom for a considerable time, and hath broken 
out in acts of the most daring and open rebellion. And whereas his 
iixcellency Earl Camden, then Lord-Lieutenant, General, and General 
Governor of Ireland, did on the SOth of March, 1798, by and with the 
advice of the Privy Council of this kingdom^ issue liis most direct and 
positive orders to the officers commanding His Majesty's forces, to employ 
tibem with the utmost vigour and decision for the immediate suppression 
of the said robeUion, and did by his proclamation of the same date, by and 
with the advice of the Privy Council, notify the same ; and whereas, not- 
withstanding the said orders so issued as aforesaid, the said rebellion did 
very considerably extend itself." Then it went on to indemnify in general 
t^rmg those who had acted in the suppression of the rebellion, which was 
necessary to protect persons who had acted, however rashly and erroneously, 
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martial law before it had been declared^ or where it had 
not been declared, or where it had been declared in dis- 
tricts where it could not legally be declared, by reason that 
they were not in actual rebeiliouy or for the execution of mar- 
tial law on offences not properly coming within its scope, or 
without due care or reasonable evidence, or for the infliction 
of capital punishment carelessly, or of corporal puidshment 
excessively ; in all such cases there would be, if not an 
absolute necessity, at all events an apparent and probable 
necessity for a bill of indemnity, and such bills, therefore, 
have usually been passed ; but it is to be borne in mmd that, 
on the one hand, the proper scope for bills of indemnity is 
error or casual illegality, and not wilful and wholesale 
illegaUty ; and that, on the other hand, no bill of indemnity 
ever drawn would be a protection against criminal liability 
for acts of wanton cruelty or malicious homicide. 

And as it would be necessary to have statutory authority 
for the exercise of martial law in cases in which it could 
not be legally declared, so, on the other hand, as, when it 
could be legally proclaimed, it would be absolute military 
authority, and the regular military law, as contained in the 
Mutiny Act, would not in terms be applicable (as the Act 
applies only to soldiers enlisted in the service of the Crown), 



yet honestly, though without due authority ; and, on the other hand, would 
not cover acts wholly reckless and wicked and malicious. So the Imperial 
Act 48 Geo. IIL, c. 117, having provided that the Lord-Lieutenant may 
issue orders to the officers to take measures for the suppression of the 
rebellion, enacted that no act which should be done in pursuance of any 
order so given should be questioned in any court And then it was pro- 
vided that no act done, in pursuance of any orders so issued, should be 
questioned in any court of law ; and to prevent any doubt which might 
arise, whether any act alleged to have been done in conformity with any 
order so issued, was so done, the Lord-Lieutenant might declare such act 
to have been so done, which should be conclusive; and aU officers or 
soldiers who shall act under such orders, shaU be responsible for all things 
which shall be so done, to courts-martial only, &c. All this, it is to be 
observed, was to be wUkowl proclamation of martial law, and whether or 
not martial law could legally be proclaimed ; or, if it had been proclaimed, 
continued. 
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and wonld only be applicable to civilians taken in rebellion 
by a rough and rude kind of analogy ; therefore^ it would be 
equally necessary to have statutable enactments (a) directed 
either to allow of the exercise of martial law in a modified 
form, in cases where it would not be allowable at com- 
mon law, or to restrain and regulate its exercise even in 
cases where it might at common law be declared, and to 
provide for a permanent exercise of some modified form of 
martial law, or its exercise for a considerable period, and to 
make provisions analogous to those of the Mutiny Act and 

(a) Thus, the 8 & 4 WUL lY. e. 4, after reciting the existence of a dan- 
gerous conspiracy against the administratioii of that Act, manifested by 
open and daring outrages and tumultuous movements of large bodies of 
persons; who have by their numbers and violence created such general 
alarm and intimidation as maieriaUy to impede the due coune of public 
justice, and frustrate the ordinary modes of criminal prosecution ; and that 
meetings and assemblies, inconsistent with the public peace and safety, and 
with the exercise of government, had been held for some time past ; and 
that the laws then in force were found inadequate to the prompt and 
effectual suppression of the mischief, and that the interposition of Par- 
liament was necessary for the purpose of checking the further progress of 
the same " (aU which might be without a case for martial law in a country 
where there is always so ample a military force) ; and then it enacted that 
the Lord-Lieutenant might, with the advice of the council, as occasion 
might require, issue his proclamation declaring any county to be in such a 
state of disturbance and insubordination as to require the application of the 
provisions of the Act ; and such county shall then be deemed a proclaimed 
district (s. 4). That such proclamation shall warn the inhabitants to 
abstain from all seditious and unlawful assemblies or associations, and 
remain within their habitations between sunset and sunrise (s. 5). That 
all justices and officers of the forces shall take the most effectual measures, 
according to law, for suppressing insurrectionary and other disturbances 
and outrages in any part so proclaimed, and to search for and arrest all 
persons charged on oath with offences cognizable before the courts-martial 
(s. ?)• That any person liable to be prosecuted for any offence committed 
within the district against any law prohibiting unlawful risings or assem- 
blies, or preventing outrage or riot, &c., s?uiU he tried h^ore eowrt-martial 
(s. 11). That such courts shall be constituted by commission from the 
Lord-Lieutenant (s. 13). That they shall consist of officers in Her 
Majesty B regular service, not less than five (s. 14). That there shall be a 
judge-advocate to attend the courts (s. 16). That persons charged with 
any of such offences may be summarily tried by such courts-martial, and the 
sentences, when confirmed, shall be executed (s. 18) ; provided that if the 
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Articles ci Wat, as to the offences to be laied by oourta- 
martii^ the ooustittttion of the oourtS'iXiArtial^ their mazk- 
ner of procedure, and the lik^. And, aooordiiigly, all these 
objects have beea provided for by a statute of tin^ Imperial 
farliament as to Ireland. 

Sut these statutes not only did not suggest that the ex^^- 
cise of martial law for the suppressioa of rebellion was illegal, 
or that they were necessary to authorize its ^ercise in taxne 
of actual rebellion, but they throi:%hout plainly impliad 
the contrary (a), and not only so, but they distiQctly and 

jolTenee be pnnUhable by death, the sentence ihill be tnafiportation (a. dl) ; 
fAd provided alBo, that sack eoarto should Bot try eases of seditious libel,.iior 
cases of combination or conspiracy, pnleas unaccompanied with actual foiee 
ifbid). But such offenees, as posaesBion of arms (a. 24), or making of 
l^ais, &e, <s. 27), may be tried by ooorts-aMurtud. 

<a) Thus the Imperial Aet, 48 Geo. c. 117, recited that a treasonable and 
arebeUions spirit existed in Ireland, ai»d had broken omi into acts at opm 
murder and rebellion ; and tiiat peisons who might be guilty of acts of 
.outrage in prosecution of the rebelUon, and who might be taken by Her 
Mijestgr's forces to be employed for tibe suppneedon of it, ppght se^ to 
avail themselves of the ordinair wagne of the cominoa law to cvnde the 
punishment of such crimes (which implied that the oeuse ai the^oomsMn 
law was not| as it is iM^rious it iras no^, put a stop to, so that, stricUy 
iq^eaking, martial law would be illegal), wh«r^ it hat heoome neeetaaty for 
ParUameiUtoifivterp^te. And iM enacted that the Legd-IieateinMit might, from 
time to time^ during the coptifMiance of the j^bellion, whet&ar the ordmary 
€owrt9 o/^tioe ahaH or ah^ not at m/^ iimef he cspen. Issue ordera to all 
officers commanding Qer Majesty's fi^rees, and to all others whem he 
shall think fit to authorise, to take the moat vigorous and effectual 
measures for suppressing the rebelllca, and to puniah aU penons acting, 
aiding, or in sny manner assUting in vthe rebelUon, aeaovding to martial 
law, by death or ptl^erwvse. This evidently implies sad assumes that it is 
l^cordi^g to martial law so to punish penaons taken in reheUimL And it 
provides that this may be done in •cases w^here, by the strict doctrines ai the 
opmpipn )aw, marti^ law could not legally be proclaimed. Then there is 
this clsiuse : " Be it dedared qmii enMcte^ that nothing in this Act shall be 
constjmed vto Xa^e sway, abridge, or diQiinaah the aehnauMyed pnrogatiife 
,cf Her MMiesty for the pifbUe safety to rei9ovP to the etereite qfmartial law 
agaiifat ojpew enemiea or traitort" ^hi^, if jtetngQ^gie hf^i any meaning, is a 
jdeehmtory enactment tha^ thepe is sqdii « prereg»tiv« m the land, or a 
splexnn legislative a^eknoiolfdgn£a^t of it, which, as jParliamait is the guaidiui 
^ constitutional liberty, must be ^f the very highest authority. It is net, 
as has been strangely suggested^ a m^re lacital ^r j^aervation ; it is a deeiam- 



IN THE UNITSD KIKOOOlt 131 

solemnly declared the contrary; and even ihe Imperial 
Parliament has again and again, in the most solemn and 
emphatic term9, declared and enacted that it was the un* 
doubted prerogative of the Crown to declare and execute 
martial law for the supiuression of rebellion, and for the 
summary punishment of those taken in open rebellion. 
And the terms of these declarations contain the best pos^ 
sible exposition, upon the authority of Parliament itself, of 
the true scope and character of martial law, 

And, altogether independently of any strictly legal force 
and effect of these statutable declarations, smd apart from 
any question of the bare legaHty of martial law, it may at 
all events be safely laid down, that these legislative declara^ 
tions and enactments may be taken as expositions by the 
legislature of what is reasonable for the public safety under 
similar circumstances (a). For if such and such enact- 



toiy enactment, or Bolemn legUlatiye declaration and acknowledgment. 
If it had lan tbos, '' That it is herel^ declared and enacted that the Crown 
has sach a prerogative,'' it could not hare been more explicit ; and such is, 
in eflEiBcty what is declared. So there is a similar deelaratoiy enactment in a 
more recent Act, S ft 4 Will. IV. c. 4: "Be U declared and oiaoted that 
nothing shall take awi^, tAiMge, or diminish the undoubted prerogative 
of the Crown ^r tiie public safety to resort to the exercise of martial law 
a^nst open enemies and traitors.'^ « 

(a) Tiie spifit and snbstanee of the various legislative previsions may 
thus be summed up and condensed : that wherever a rebellious spirit 
exists, and has either broken out into acts of open rebellion, or has been 
manifested by tumultuous movements, which have created such general 
alarm as materially to impede the due course of justice, and are inconsis- 
tent with the public peace and safety, and the ordinary means are found 
ijiadequate for their suppression, precautionary and protective measures 
should be taken ; that th^e should be public proclamation that the dis- 
turbed district ia to be deemed subject to that sort of repression which, for 
the want of any other name, if for no better reason, and because it must 
necessarily be carried out by military force, is called martial law ; that all 
overt 9cts in fiirUierance of and of rebellion, such as collecting and conceal- 
ing arms or ammnniti^n, exciting to secret associations or tumultuous 
assemblies, and, above all, any open acts of outrage, should be summarily 
dealt with before military tribunals ; that these tribunals should be care- 
fuUy constituted of officers of liie regular army, so fiEur as they can be ob- 
tained, and consist at least of three, and if possible of five ; that there shall 
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ments have been again and again found and declared, by 
the wisdom of Parliament, right and proper, because neces- 
sary and expedient for the public safety and the preserva- 
tion of peace in seasons of public disturbance, even in a 
country so near and so amply protected by military force ; 
how much more reasonable may not such measures be 
deemed to be in periods of disaffection and rebellion, in 
distant dominions or dependencies far removed from the 
seat of Imperial (Government and the sources of Imperial 
strength, and left with compacatively trifling military force 
for their protection. While, on the other hand, those calm 
and wise provisions of legislative wisdom may well be taken 
as models, and examples for imitation in those distant 
dependencies of the British Crown. 

Moreover, there are statutable enactments (a) by the 



be some officer or lawyer to attend such court, if possible, by way of judge- 
advocate or assessor ; that the proceedings of these courts shall be under 
lawful control, and no sentence be valid unless confirmed by some superior 
officer; that no capital or corporal sentence be allowed to be inflicted 
except in certain cases carefully laid down beforehand, and, possibly, it 
might be safely laid down that there should be no capital sentence ezoepi in. 
cases of murder and attempted murder, or unless the party has been 
actuaUy taken in arms, and not in the latter case if there appears reason to 
believe that no aclual violence has been committed, and that the party has 
yielded to compulsion or pressure ; and that no corporal punishment be 
aUowed except in certain cases, as arson, bodily outrage, &c. That no 
cases of mere seditious words be tried by courts-martial unless direct and 
clear incitement to, or accompanied by, or followed by the actual use of 
force or tumultuous asssemblies ; and that aU the offisnces and penalties be 
assigned beforehand, 

(a) Thus there are various Acts applicable to Ireland, under which a 
kind of modified martial law is allowed to be put in force when the state 
of the country, though not such as to justify martial law, is still such as to 
require extraordinayy repressive measures, and the provisions of the Act 
plainly imply that in the mind of Parliament such measures are folly justifi- 
able, even in a state of afiairs which will no< justify martial law, and, there- 
fore, Ik multo fortiori, in a state of affairs which doe* justify martial law . Thus, 
a circular was lately issued to the Irish magistrates, in which their atten- 
tion was directed to the following summary of their powers and duties 
under the Whiteboy Acts, the provisions of which will be found very 
valuable in the present circumstances: — '* 1. AU persons armed with fire- 
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Imperial Legislature, with a view to the case of an appre- 
hended rebelUon, in one part of the United Eingdom, 
which are in spirit and principle equally, and, indeed, ^ 
molto fortiori, applicable to the case of an actual rebellion ; 
and which at all events afiPord, by way of analogy, valuable 
guidance and authority as to what may be just, reasonable, 
or proper under martial law in any other part of the 
empire, especially with reference to the question whether 
the miUtary or ordinary law is to be followed in regard to 
offences or penalties, or the nature of the offences which 

anns or any other weapon, or appearing in any disguiBe, or wearing any 
unoBual uniform or badge, or assuming any name or denomination not 
usually assumed by ordinary persons in their lawful occupations, who shall 
assemble, or who shall appear alone or with others, by day or night, are 
guilty of a high misdemeanour, subjecting them to penal serritude, im- 
prisonment and whipping. 2. All persons who assemble and unlawfully 
compel, or by force or threats attempt to compel, anyone to quit his 
dweUing or employment^ or who shall maliciously assault any dwelling- 
house, or who shall break into any house or outhouse, or cause any door to 
be opened by threats, or shall carry off any horse or mule, or any gun or 
other weapon, money, or other property, or shall by threats cause same to 
be given up to them, are equally guilty, and liable to the same punishment. 
3. Any person who shall write, post, publish, or give any notice,, letter, or 
message, exciting, or tending to excite, any riot or unlawful assembly, or 
combination, or threatening any violence to person or property, or demand- 
ing arms, ammunition, money, or other property, or requiring any person 
to quit any employment, is liable to the same punishment. 4. All per- 
sons aiding and abetting others in the commission of any of the above 
offences are equally guilty, and liable to the punishments above-mentioned. 
5. All persons who by drum, horn, fire, shouting, or any signal, excite 
or promote, or attempt to excite or promote, such 'unlawful meetings, are 
also guilty of a high misdemeanour. 6. Any persons who, by force or 
threats, unlawfully impose on or tender to any person any oath or solemn 
engagement, are guilty of a grave misdemeanour, and are liable to whip- 
ping and imprisonment. 7. All magistrates and constables are empowered 
and bound to apprehend, disperse, and oppose all persons so engaged, and 
may call upon and command all persons who are not disabled by age or in- 
firmity to assist them in so doing ; and are fully indemnified for happening 
to kill, maim, or hurt any person in discharging such duty. 8. Any two 
magistrates having reasonable cause to suspect any person to be guilty of 
such unlawful rising, assembling, or appearing as above mentioned, or of 
having been at any such unlawful assembly, or of intending so to be, may 
and are required to summon before them any such person, and bind him 
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are to be deemed within the cognizance of the militaTy 
under martial law. For the grand principle most be 
adhered to, in all its aspecte and resolts, that, as Her 
Miyesty is sovereign of an empire over which the son never 
setSi and which includes within its sway subjects of every 
class and race, her great prerogative is to administer equal 
justice to them all, without distinction of colour or creed. 
And as^ on the one hand, this principle requires that none 
of any class or race shall, on account of any such distinc- 
tion, be exposed to severities to which others are not liable 
in like cases ; so^ on the other hand, severities which the 
wisdom of the Legislature has deemed salutary in certain 
cases in the United Kingdom, can scarcely be deemed 
excessive when applied in similar cases to other portions of 
the dominions of the Crown. 

The statutes on the subject not only afford legislative re- 
cognition of the prerogative of the Crown, for the sake of 
the public safety, to declare martial law, but they likewise 
afford legislative recognition, indirect it may be, but not 



over in Mb own recognisaiice to appoar at Um ne^it aafuzes, and to be of 
good bohayiour in the meantime ; and in ease of refusal Buch magistratm 
have power to commit such peison to gaol. 9. Evezy magistrate has 
authority to summon any person within his jurisdiction whom he thinks 
capable of giving material evidence as to any such offence, and e^nunine 
him or her on oatli, and bind such penon in recognisafice to appear and 
give evidence, and on refusal to answer or to enter into recognisanoe, to 
commit such person to gaol." Now it wiU be observed, that under these 
provisions all such acts asare likely to lead to or have a tendency to cause 
a rebellion — all inchoate acts of rebellion--are severely punishable by 
penal servitude and flogging. This implies that the LegisUiture deemed 
the application of military law reasonable under such circumstances. If 
so, then, k multo fortiori, in a case of actual rebellion, such aa would justify 
martial law and military authority. The above provisions!, it must be 
borne in mind, apply before an actual rebellion, and, therefoie, the jurisdie- 
tion is lejBb in the civil magistracy. Assuming an actual rebellion justifying 
the declaration of martial law, then there is military authority, and, at aU 
events, it is admitted that all measures that are necessftry are lawfuL And 
the above provision^ are legislative declarations of measures which may be 
reasonably nec^sary eyepji ii^ the case pi an apprehended rebellion, and, 
therefore, 1^ multp forjiiiojri, |n f^i a/Uaf^l x^beHio^. 
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tbe ieas difitiiict, of whftt martial law really k, and what it 
involves. For having* on the one hand, affirmed the power 
of the Crown to declare it duriog actual rebellion, and ^ven 
a power to declaiie it at times of appreh^[M}ed rebellion, 
they proceed to provisions by way of restraint upon or regu-' 
lations of its ex^xase, with r^rence to trials of rebels by 
court-martial, implyiAg that such deterrent measures are a 
proper part of martial law, and that they would, unless so re- 
strained and regulated, be under martial law absolute* 
And the nature of martial law has alin^ys, in acoordanoe 
with the usage of the common law, and with these legisla- 
tive recognitions, been thus defined, by our highest legal 
and constitutional authorities, as absolute' military autho- 
rity (a). 

(a) Thiu n&t mlj in TvUer*s MUUarff Lckw aad Mciceartkur ^n Cowri' 
MeurM, alreadj quoted, Is ih^ natuTQ of xuartiiU law thus dofintd, but it 
k equaliy so d^Gined by the grwt coKunentator in the edition of hiB 
J^eok, edited by a learned IS'Wyer, and published about the period of 
the paeobsig of these etatntw. '^ Martial law is built upon no settled prin- 
eiple, but is entirely arbitrary in its decisions, and is in laet no law, but 
floanethiBg rather indulged than aUawed as law, a temporary excreseenee 
bred ont of ihe distemper of t^ etato, and not any part of the penaftneat 
and perpetual laws of the Mngden. The neeeasitif for crckr and diacipHme 
is the ocdy thing whidi can giro it countenance, and, therefore, it pught 
not to he permitted in tim« of peace^ when the king's eourte are open for 
all persons to reoeiTe justice according to the law of the laud'' {Blackti. 
€omm. vol. i, 410, odit- of ISOO, edited by Ohnstian). It is true that in a 
ease d^ded some pears pr^vUmdif the court said, ** Martial law, ae described 
by Kaokstone (i. t., as pimnanent and perpetual, and applying te Crimea 
(tMdi helonged to the ewU eouris) does not eaJst in England. Where martial 
law is etiabliehedmid prevaUe in any county, it is of a totolly different nature 
from that whidi is inaccurately called martial law, but which bears no 
affinity to that whi«h was fenouerly attempted to be eisercised in this king- 
d<mi, and was ^asuitraiy to the constitution ;" but that obyionsly alludas to 
the permanent establishment of martial h»w as attempted in the Commis- 
sions oondemned by tthe Petition of Bighi for tibe tri^ of €tU qfeneea, for, 
it is added c ^ Where martial law prfivoHs, ^e authority under which it 
is exereMed claims jurisdictien oyer militory porsens in eiU ^i/rci/kmetaneea, 
l^eacj species of offi^nne Ui t4cd nat by ^c «i^l judicaiture but court-wi^- 
tiid (/QratU r. Qould, 2 S. ^ackst. 4«), Of oouise that ha6 beeu exploded, 
b^t iticlearly imi^es that marital law, supposing it to exist, is absolute, 
and accordingly the passage is cited in Mwxarthur on CowirMafHolt as 
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In truth, the nature of martial law sufficiently defines 
itself, by the very principle upon which rests its legality, 
namely, its necessity (a). The prerogative of declaring it 
is simply, as has been seen, the right of the Crown to do its 
duty, in a great emergency — whether invasion or rebellion 
— for the protection of the realm, and for the public safety, 
and it follows that it must involve all that is necessary to 
meet the emergency and discharge the duty. It also fol- 
lows from the very nature of an emergency, of which those 
only can-judge who have to meet it, and to deal with it, 

showing the distinction between military law and martial law, properly so 
called. And the same view of martial law is given by the great constitu- 
tional historian, in a passage at once asserting its legality and describing ita 
nature. ^ There may, indeed, be times of pressing danger when the oonaer- 
yation of all demands the sacrifice of the legal rights of a few ; there may be 
circnmstances that not only justliy but compel the temporary abandonment 
of constitutional power. It has been usual for all Gtovemments during an 
actual rebellion to proclaim martial law, or the suspension of ciTil jurisdie- 
tion. And this anomaly is very far fh>m being less indispensable at such 
unhappy seasons, in countries where the ordinary mode of proceeding is by 
jury, than where the right of decision resides in the judge. But it is of 
high importance to watch. with extreme jealousy the disposition towards 
whidi most GK>yemments are prone, to introduce too soon, to extend toe 
far, to refrain too long, so perilous a remedy ** (1 HaUam'a Const, Hist.), 

(a) Thus, the Duke of Wellington said, in the House of Lords (in 
reference to the Ceylon rebellion of 1849), *' That martial law was neither 
more or less than the will of the General who commands the army j in 
fiftct, martial law is no law at all." And Earl Grey, on the same ooeasioli, 
said, " that what the noble Duke had said with reference to what is the 
true nature of martial law, is exactly in accordance with the ad?ice of 
Lord Gottenham, Lord Campbell, and the Attorney-General (Sir J. Jenns), 
who explained, that what is called proclaiming martial law, is-no law at all, 
but merely for the sake of public safety, in circumstances of great emergency, 
setting aside all law, and acting under the military power." On the occa- 
sion of the Committee of Enquiry into the measures taken for the sup- 
pression of the rebellion in Ceylon, Sir D. Dundas was then Judge Advo- 
cate-General, and in his examination (see (^ 5421), distinctly laid down 
the doctrine stated in the text. The effect of the proclamation of martial 
law upon the inhabitants generally, is to put them all under martial law, 
and that is quite different from ordinary military law, which is written law- 
found in the Mutiny Act and the Articles of War. But martial law, pro- 
perty so called, is not written law ; it is unwritten law ; it arises upon 
necessity to be judged of by the Executive. ** Martial law is a ' Lex non 
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that, subject to future censure by the Crown for any gross 
error or excess (always assuming an honest intention to 
meet the emergency and do no more), the authority of the 
executive or of the officers of the Crown entrusted with the 
exercise of martial law, must necessarily be absolute, in the 
sense that it is discretionary. 

Martial law is, in short, the suspension of all law, but the 
will of the military Commanders trusted with its execution, 
to be exercised according to their judgment, and the 
exigencies of the moment, and the usages of the service ; 

Scripts,* it arues on a panmoant neceaalty to be judged of by the Execn« 
tiye. Martial law comprises all persons. All are under it in the county 
or district in which it is proclaimed, whether they be civil or milltaiy. 
There is no regular practice laid down in any work on militaiy law, as to 
how courta-martial are to be conducted, or power exercised under martial 
law ; but, as a rule, I should n^ that it should approximate as near as pos- 
aible to the regular forms and course of justice, and the usage of the service^ 
and that it should be conducted with as much humanity as the occasion may 
allow, according to the conscience and good judgment of those entrusted 
with the execution (vide £y. of Sir D. Dundas, Judge Adyocate-General, 
before the Ceylon Committee, 1849-50). Sir J. W. Hogg, Chairman of 
the East India Company, said in the House of Commons, when an hon. 
member was inclined to carp at the statement of the Judge Adyocate* 
General (Sir D. Dundas), that martial law was a denial of all law : " But 
the Judge- Adyocate was quite correct ; it was a denial of all law, and 
could not be the subject of regulation ; when martial law was pro- 
claimed, the commanding officer must use his discretion'* (Pari. Deb. 
1851, Ceylon). So the Judge Adyocate-Geneial, in answer to questions 
put by the Boyal Commissioners for National Defences: ''There is a 
broad distinction between martial law, called into existence by a proclama- 
tion of martial law, and the law administered by courts-martial for the 
ordinary goyemment of the army, which for distinction and accuracy may 
be called military law. The latter, namely, military law, is applicable only 
to the army, and to such other persons connected with it as are made 
amenable to military law by express enactment This law is partly 
written and partly unwritten. The written portion of it is comprised in 
the annual Mutiny Acts and the Articles of War issued under them, the 
proyisions of which, like those of the ordinary law of the land, haye been 
diyulged and ascertained by a series of decisions giyen by competent 
aathorities. The unwritten portion of it is founded on established usage, 
and is recognised by the legislature under the term, 'custom of war.' The 
former, namely, martial law, which is the subject of the present inquiry, is 
so arbitrary and uncertain in its nature, that the term * law * cannot be 
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no fixed and settled ruleg or laws ; no definite practice, and 
not bonnd even by the rules of ordinary military kw (a)* 
In the exercise of the poweni conferred by martial law, it is 
conceived that there is an absolute discretion for the doing 
of anything which possibly could be denned necessary or 
expedient, by the military authorities, for carrying out the 
object ; the complete subjugation of the rebellion, the re- 
moval of the danger, and the restoration of peace and con- 
fidence. That is, not merely what a jury or any other tri- 
bunal might deem necessary, for it is a question purely 

properly applied to it" '* Martial law, according to the Duke of Wellington, 
it neither more nor less than the will of the General who commands the 
annj. In fact, martial law means no law at all, therefore, the G^eral who 
declares martial law, and commands that it should be carried into ez.ecn- 
taon, is bound to lay down the rules, regulations, and limits, acoording' to 
which his will is to be carried out. The effect of a proclamatioB of mar- 
tial law, is a notice to the inhabitants that the Ezecutiye Goremment has 
taken upon itself the responsibility of suspending the jnrisdieflon of all 
the ordinary tribunals for the protection of life, person, and prc^rty, and 
has atUhoriaed the miiUary authorities to do whenever they think expedient Jbr 
the pubUc eafety *' (Letters of Mr. Headlam, Judge Adrocate-Geneval, 25th 
KoY., 1859, cited in the Appendix to the Report of the Boyal Commissioa 
on National Defences, p. 90). 

(a) This passage is cited Arom the Author's Trecitiee on Mavtial Lem^ and 
it was quoted in the charge <^ Cockbum, 0. J., in Nelson's case, with 
the omission, howerer, of the word " ordinaiy," and of any reference to 
the various passages cited by the Author in a note as authorities ; and it 
was said by Oeekbum, C. J., that ** he fownd no a/ulhoiriity aA aUfoc any 
•u^ doctrines, which seemed to htm as noyel and unfounded as, in his 
judgment^ they were mischierous, uid, he had almost sud, detestable.** 
The only fitting comment upon this is to refer to the authorities already 
eited, uponw hieh the above propositions were laid down. " Martial law is 
built upon no settled principles, but is entirely arbitrary in its dedmons, 
and is in truth no law, but something indulged rather than allowed in law ** 
(BladcetOM^a Commentaries^ toI. 1, p. 419, ed. 1800, by Christian). 8o 
Hallam: '* Martial law is the suspension of ciyil jurisdietioa " (Oons^. 
Hist. vol. 1, p. 240). So Blaumt^s Law IHctitmary, ed. 1670; CotveZTtf 
LoM Dictionary, ed. 1727 ; and Tondine's Law Dictionary, ed. 1835, 
all already cited. So the Duke of Wellington : '' Martial law is no law at 
all." So Earl Grey, Lord Cottenham, Lord Campbell, Sir John JerviB 
(Attorney-General), Sir D. Dundas, and Mr. Headlam (Judge Adyoeatea* 
General), as already quoted {vide emte, p. 141-2, in notes) ; and all 
declaring martial Uw to be a su^nslon of aU ordinary law,, and to be 
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military, to be decided at the moment, by militaiy autho- 
rity ; and, therefore, it is anything which military authority 
may fairly deem necessary. Nor does it appear to make 
any difference whether martial law, as such, and by that 
name, is or is not allowed by law as part of the prerogative ; 
as all allow that what is necessary is allowable, and the 
prerogative power itself is only rested on that ground. 

As already observed, it appears to make no substantial 
or practical difference whether martial law, as such, and by 
that name, is or is not allowed to be legal as part of the 
prerogative, for the prerogative is rested only on necessity, 
and all admit that what is necessary is allowable, and 
martial law is only the law of war, or necessity, under mili- 
tary authority ; and assuming a state of war de facto to 
exist, and to have been lawfully declared by the Crown or 
its representative, then it appears to follow necessarily, and 
there is strong ground for contending that it has already 
been established upon the highest judicial authority in this 
country, that it establishes a discretionary military autho- 
rity (a), and at all events, practically and actually, as a mat- 



abaalnte mlHtaiy anUiority, with no settled rales or praetiee, and, in feet, 
no law at all. These are the authorities (which it wiU he observed are 
entirely in harmony, and exhibit an nnbreken tradition of legal and con- 
stitutional doetrine from the time of the Beyofaition to the present period) 
upon which the Author laid down the above proposition thus denoanoed 
by Coekboin, O. J., as ** novel" and "detestable." It m onnecessaty for 
the Author to add, that he entirely adheres to it, as tmdmtUed law. 

(a) This certainly was so determined by the case Bamoiae v. Keppei, 
Wilson's Beports, 817, and in the great case of SuUon y. JohnaUme, in the 
House of Lords, 1 Term Reports, 548 ; and although it is quite trae that 
in these cases the war was out of the Crown's dominions, yet, on the ooe 
hand, the proposition is broadly laid down, quite independently of that, 
that flagrante bello^ the common law is silent, and, on the other hand, in 
a later case the proposition was cited and laid down in a case which arose in 
this coontiy (^Warden v. Bailey^ 4 Taunton's Beports, 67). In the judgment 
in the House of Lords, the ground of decision undoubtedly is not that the 
matter arose out of the dominions of the Crown (which would have been no 
answer at all in an action between British subjects), but that it arose during 
a state of war, and in presence of the enemy. So again, undoubtedly, in 
these cases the question arose between militaiy men, but it must be re< 
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ter of necessity it must do so ; and if the war exists and is 
lawfully declared, it must lawfully be so. If so, then 
beyond all doubt it has been solemnly decided by the 
highest judicial tribunal — the House of Lords — that in the 
exercise of this military discretionary authority, the Com- 
mander is — ^as regards common law — absolute, although at 
the same time he is certainly not arbitrary ; for though not 
responsible at common law, he is still responsible to the 
Crown, and subject to the more severe restraints of military 
subordination and military control, according to the laws 
and usages of the army. 

membered that it is here assumed, having, it is conceived, been already de- 
monstrated, that rebels engaged in war against the Crown are soldiers sub- 
ject to martial law, as the law of war ; a proposition which appears indeed to 
prove itself, for if it is not so, how can the measures of war be applied to 
them 1 Assuming that then the doctrine of the House of Lords legally ap- 
plies (and in sound sense it surely ought to be applied, and of aU war, 
that of rebellion is the worst and most dangerous, and its repression is the 
most important), that doctrine was thus laid down ; that in a case where 
the articles did not define the duty, ** There is no nile of the common or 
statute law applicable to the case, it is a mere military offence, it is the 
abuse of a military discretionary power, and the defendant must be tried 
for it by court-martial. If a man is charged with an ofience against the 
Articles, or, where the Articles are silent, against the usages of the army, his 
guilt or innocence can only be tried by a conrt-martial. A Commander- 
in-Chief has a discretionary power by this military code to arrest, suspend, 
and put any man in the army upon his triaL A Commander who arrests 
or suspends a man without reasonable or probable cause is guilty of a mili- 
tary offence, but the same jurisdiction which tries the original charge must 
try the probable cause, which, in effeci^is a new trial. And eveiy reason 
which requires the original charge to be tried by a military jurisdiction, 
equally holds to try the probable cause by that jurisdiction. The salvation 
of the country depends upon the discipline of the army ; without discipline 
they would be a rabble dangerous only to their frienda^ and harmless to the 
enemy. Commanders on a day of battle must act upon delicate suspicions ; 
upon the evidence of their own eye, they must require instantaneous 
obedience. A military tribunal is capable of feeling for all these circum- 
stances. But what condition will a Commander be in, if, upon the exer- 
cising of his authority, he is liable to be tried by a common law judicature ? 
Not knowing the law, or the rules of evidence, no Commander wiU dare to 
act.^ Party prejudices mix, and if every trial is to be followed by an action, 
it is easy to see how endless the confusion, how infinite the mischief " {Sut- 
ton y. Johnstone, 1 Term Reports, 550). Now all this, of course, does not 
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But^ at all events, a state of war de facto existing, 
and being lawfully declared by the authority of the 
Crown, or the representative of the Crown, it appears neces- 
sarily to follow, that what are proper means or measures of 
war— or, in other words, what is meant by martial law, 
and what it involves, must be matter for military authority, 
to determine according to the usages of the service and ** the 
custom of war in like cases " (a). For the common law 
has no rales for war, and knows nothing of its rules, which 
is the meaning and reason of the legal maxim, '' Inter arma, 

apply if rebels engaged in war against the Crown are not liable to be 
treated as Boldiers ; but if they are, then it does apply, and it applies 2t 
multo fortiori in case of rebellion, and if within the dominions of the Crown, 
for then the danger and the mischief are fiur greater than when the war is 
distant. And again, if all this applies even to an action, how much more 
does it apply to a criminal proceeding, in which '* it is certain that no man 
can be criminally liable for error of judgment ** (Lord Chief Justice de 
Grey ; Mellor v. Stares, 2 W. Blackstone*s Beports, 1144). If it were 
otherwise it would come to this, that a man would be called upon to. act 
upon one law, and would then be liable to be tried by another, and by 
courts Fhich, confessedly know nothing of the law under which he acted, 
namely, the law of war. 

(a) The proposition here laid down appears to follow necessarily from 
undoubted legal principle, and to be supported by a great weight of judicial 
authority. In point of principle nothing is more clear than that eveiy mat- 
ter not of law must be matter of fiict, and therefore of eyidence, and that 
nothing can be matter of law which is not matter of judicial cognizance. 
Kow at common law the courts know nothing except of the common law 
and statute ; 'hence it is that they require evidence of foreign law, and so 
of military law, except only the Articles of War, which by statute they are 
to take judicial notice of. Thus it has often been held that they know 
nothing even of the regulations for the army, still less of its usages and 
customs. And so in all the cases it has been held. Thus, in Barwise t, 
Keppelf 2 Wilson's Beports, 817, where the question was as to the right of 
a commanding officer going beyond and in excess of the sentence of court- 
martial, it was found and stated as matter of fiict that it was in war and in 
presence of the enemy, and that it *' is generally and uniyeraally understood 
in the army '* that he had such and such authority, and that by ''the con* 
stant custom and practice of the army** he had that power. And the court 
in their judgment said that, flagrante hello, by the Mutiny Act the 
king's power to make Articles of War was confined to his own dominions ; 
when his army is out of his dominions, he acts by virtue of his prerogative, 
and therefore you cannot argue upon them, for they are both to be laid out 

L 
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silent leges." And in every case where the matter is not 
one of judicial cognizance, it is necessarily matter of evi^ 
dence — as, for instance, when foreign law comes in question — 
which is a very near analogy, and which is always dealt 
with on a trial, as a matter of fact to be proved. And as 
this appears to follow necessarily and logically from ac- 
knowledged legal principle, so, on the other hand, it appears 
to be supported by an- overwhelming weight of judicial 
authority. Nor is it the less involved, virtually, in any 
theory which denies the legality of martial law on the 

of the case, and, flagrante bello, the common law has never interfered with 
the army ; inter arma silent leges." This latter is laid down as a distinct 
proposition, not dependent upon the other, and in a later case was applied 
to matters arising in this country, where there may be war as well as abroad 
( Warden v. Bailey, 4 Taunton's Reports, 69). But it was clearly laid 
down that where the Articles did not apply it was matter of usage ; and 
that is the case in rebellion, for the Articles do not apply to civilians. In 
the case last quoted several cases are cited in which actions had lain for 
illegal acts in time of peace, that is, for flogging persons not under military 
law,' or with gross and cruel excess (as 1000 lashes), or without the shadow 
of a pretext (a mere private letter), or without a court-martial and in excess 
of the usage and custom of the army. But those were mostly cases under 
regular military law, of which the courts take judicial cognizance, and in 
the only case which was not so provided for, the court took evidence of the 
usage of the army. So, in Johnstone v. SvMon, 1 Term Reports, 549, the 
same principle is laid down. So, in Bradley v. Arthur, 4 BamwaU and 
Cressweirs Reports, 292, where evidence of military men was taken on a 
question not solved by the Articles of War, as to the ujiderstanding or 
usage which prevailed in the army, and what the office of a superintendent 
of a settlement implied, and whether the Commander of the forces iii 
Jamaica had the right to appoint a military Commandant of a settlement, 
and so forth ; and the court said, " The Mutiny Act and Articles of War 
contain nothing on the subject; the book of regulations for the government 
of the army is not a book of which we can take judicial cognizance. We 
are required to take judicial cognizance of the Articles of War, but we are 
not required to take judicial notice of any other regulations, and, therefore, 
they must be brought before us by proof in the same manner as any other 
foot (p. 305). ^' If the Mutiny Act and Articles of War are silent, then we 
are bound to look at the usage upon the subject, because that usage may 
assist us in forming a judgment ** (p. 807). It is nothing to say that 
there were cases between military men, for the principle is, that where the 
Articles are silent, usage is the test ; and they are silent as to civilians in 
rebellion, while, on the cfther hand^ it is here assumed (having, it is con- 
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groond of authority, and bases it only on necessity ; for, 
afiter all, this practically resolves itself into the same ques* 
tion, since that may reasonably be deemed necessary which 
is usual in like cases. 

At all events, assuming, what is admitted on all hands, 
that there is a power in the Crown or the executive, whether 
under the name of martial law or otherwise, to do all that 
is necessary for the occasion, that amounts in substance to 
a discretionary authority, for it is an authority to do all 
that the executive, in their judgment, may deem necessary, 
and it follows that according to all the analogies of ordinary 
law they would not be liable at law for its honest exercise, 
nor except for an abuse of it For it is a general principle 
that although even a Minister of State is legally liable (a) 



ceiyed, been already demonstrated) that they are liable to the laws of war, 
irhateyer they are. What they are, it is coneeired, is matter of evidence. 
It is well established in our courts again, that when what is reasonable de- 
pends on experience in a particular business or profession, evidence of per- 
sons of experience therein is admissible, so that on the issue of necessity 
the question would be in substance the same. " The point to be deter- 
mined is not whether the defendant arrived at a correct conclusion, but 
wlietlier the occasion in question be exercised is reasonable judgment. 
This is a question of fact, the decision of which appears to rest upon this 
further inquiry, whether other persons exercising the same profession, and 
being men of experience, would or would not have come to the same con- 
clusion*' (Lord Chief Justice Tindal; Chapman v. Walton, 10 Bingham's 
Beport, 63). Accordingly* in all cases involving militaiy questions— not 
turning on the Articlea— such evidence has been received. It appears to 
foUow from these premises that the opinion of military men of experience 
and eminence as to what is martial law, and especially, for example, the 
opinion of such a man as the Duke of Wellington, is, if not decisive of the 
question, at all events worth that of all the lawyers in the world. 

(a) Thus it was long ago held that a Secretary of State (in time of peace) 
has no jurisdiction to grant a warrant to break open doors to search for 
libellous papers ; and such a warrant is illegal and void (Entick v. Carrinff» 
ton, 2 Wils. 275). And so he was legally liable, that is, because under no 
circumstances could he (in ordinary times and according to ordinary law) 
do such an act. But it is otherwise where there is a discretionary authority ; 
in such ease there is an immunity except for abuse. A justice of the 
peace is authorised to require sureties of the peace for a limited term, 
according to his discretion, and need not bind the party over to the next 

l2 
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for an act in excess of his authority, as where, in ordinary 
times, he does an act which, according to ordinary law, he 
could not do cut all ; yet, on the other hand, under ordi- 
nary law the meanest magistrate or oflScer of justice is pro- 
tected, if he acts honestly in the exercise of a discretionary 
authority ; otherwise it is obvious that there would be no 
safety in actions in the exercise of public functions, and no 
one would be willing to act on them, the result of 
which would be fatal to the great object of government, 
the public safety. And if this immunity attends the 
humblest oflScers of justice, how much more would it, in . 
law, be deemed to attend the exercise by the executive of 
their high functions, from which all others derive their: 
authority. 
The general principle (a) upon which legal immunities 



BessioDs only {WtUes y. Bridger, 2 B. & A. 278). The court, therefoie, 
refused to interfere with the discretion of nutgistrates in taking security 
f6T keeping the peace (Rex r, Tregarthan, 2 Ney. and M. S79), still more 
to punish him. There are numerous instances in which even under 
ordinary law magistrates exercise a discretionaiy power, as in holding to ' 
bail and the like ; and it is believed that it may be laid down as a general 
principle that they are never liable except criminally for an abuse of such - 
an authority. The general principle on which these legal immunitieB' 
rests appears to apply to every case of a discretionary authority in peace or 
war, and thus it has been applied in case of war, to captures, and therefore 
no action wiU lie against a captor, even although the capture has been • 
declared erroneous and illegal (Z« Caux v. Eden, 2 Douglas's Beports, 601). 
That decision was put upon general principles applicable to captures by , 
land, and it was said that if such acUons were allowed no one would make 
captures, and the inconvenience would be intolerable. The principle, it is 
manifest, applies k fortiori to the higher authorities^ and accordingly these • 
very cases were cited in the Privy Council in the very case of martial law, • 
a case in which it was held that no action lies for an act by militaiy 
authority under martial law (^JSlphinatone v. Bedrechaud, 1 Knappis Privy . 
Council Cases). 

(a) The general principle of law is to exempt from legal liability all acts . 
of persons in authority within their jurisdiction, or within the scope of ^ 
their office or duty. Thus, as the law has exempted jurors from the 
danger of incurring any punishment in respect of their verdict in criminal 
cases, it hath also freed tiie judges of all courts of record from all prosecu- 
tions whatever, except in the Parliament, for anything done by them 
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rest, viz., the public interest, which reqtures that those who 
are called upon compulsorily, by the obligations of public 
duty, to exercise functions more or less discretionary, 
and whidi it is for the interest of the public should be 
exercised freely, with a sense of perfect freedom and inde- 



openly in court as Jadges ; for the authoriljf of a Government cannot he 
mainUUnedf unUse the greatett credit be given to thoee who are eo highig 
ntnuUd frith the adnUniatration of pMie Juitiee, «ad it would be impoMible 
lor them to keep ap in the people that submlBsion to their Jadgmenta, 
wUhaut which it ii impoerible to execute the lawe with vigour and euooea^ if 
liliey should be continually expoaed to proaecutiona of thoae whoae par- 
tialiiy to their own claasea would induce to think themaelrea li^ured" 
(Hawisim^ Pleae of Orowny B. 1, c. 72). Juatioee of the peace are not 
puniahftble chilly for acta done by them in their judicial capacity ; but if 
they abuee their authority, they may be puniahed criminally at the suit of 
the King, by way of information, for regularly no man la liable eren to an 
action for what he does as Judge (Hawking Pleae of Orown, c. 8, a. 74). If 
he acta malicioudyy indeed, without a charge or information, he is liable 
{Morgan t. Hughee, 2 T. R., 228). But they can only judge on the fiMta 
lidd before them, and if thoae fiKta give them Jurisdiction they are not 
liable {Lowther r. Lord Radnor, 8 East, 178). Eyen ordinaiy justicea of 
the peace are not liable at law unless they act out of their Jurisdiction, or 
malieioualy. If the court-martial in time of peace put a man to death by 
martial law, both the Judges and officers are guilty of murder; but where 
persons act by Tirtue of a commission, which if it were strictly regular 
would giye them full authority, but happens to be defectire only in some 
point of law, it seems that they are in no way criminal {HaMn^ Pleae of 
Orown, B. 1. c. 72 ; Foetei'e Orown Law, 257). They are not liable if 
tiiey act wUhin their jurisdiction, unless they act maliciously or corruptly, 
and then they are liable by criminal information. *' This freedom firom 
action and question at the suit of an individual, Ib giyen by the law to the 
judges, not eo much for their own eaJse, aefor the eahe of the puUie, and for 
the advancement ofjuatice, th<»t, being free from actione, they may be free in 
thought, and independent in judgment, as all who are to administer justice 
ought to be. And it is not to be supposed beforehand, that those who are 
aalected for the administration of Justice, will make an ill use of the 
authority rested in them. Even inferior justices, and those not of record, 
cannot be called in question for any error in Judgment, so long as they act 
within the bounds of their jurisdiction. Corruption is quite another 
matter, so also are neglect of duty and misconduct For these I hope there 
is, and always will be, some due course of punishment by public prosecu- 
tion** (Lord Tenterden, C. J., Oamett y. Ferrand, 626). '* It is not to be 
expected that any person will act» at the peril of being harassed by a 
multiplicity of aetions, and of haying his reasons and motiyes weighed 
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pendenee of judgment, without fear of legal liability for 
honest error, and which is applied by the law of England 
even in ordinary times^ under ordinary law, for the pro^ 
tection of the meanest of its ministers^ appears to apply, d 
Tmdto fortiori, to those who exercise the highest functions 
of the State, the functions of supreme executive authority, 
upon which depend the safety of the State and the security 
of all the rest. And, accordingly, so it has been held 

These doctrines are so deeply rooted in legal principles, 
and so strongly based upon the solid ground of necessity, 

and tried by juries, at the suit of indiyidoals who may be dissatisfied with 
bisyerdicf (Und). If when a charge is before a magistrate, he does not 
exceed his jurisdiction, he is not liable to action {M^ y. OolleU, 6 Bing. 
93). It is for him to judge as to the effect of the evidence and the course 
to be taken (C<we y. Mountain, 3 M. & G.), and it is no ground for 
holding them liable, that they form an erroneous judgment upon the fsiets 
proyed before them, or as to what facts were proved,* or as to the mode <^ 
proving. No action will lie against a magistrate for anything done by 
him in the discharge of his judicial duty, without proof of actual malice or 
ill-feeling, or bad motive (Idnford v. Fitzroy, 18 Q. B. rep. 230). Now it 
would seem unreasonable that the humblest ministers of justice should 
have such immunity, and not the minister or governor from whom they 
derive their authority. It has been solemnly held by the Privy Council, in 
a case most fully and most learnedly argued, that an act done flagrante 
bello, or even non dum cessante bello, by a military commander or any 
officer of Government holding a territory under a state of war^ cannot bo 
the subject of prosecution in a municipal tribunal under ordinary law 
{Mphinstone v. JBedrechaud, 1 Knapp's Privy Counsel Cases, 360). And 
that case had so near an analogy to that of martial law, that the authorities 
on that subject were brought before the court on the argument. The case 
arose in a conquered territory, and it was urged that as the inhabitants 
had been admitted to British protection they were entitled to the rights of 
British subjects. And the whole argument turned upon this, that it was a 
territory under military sway, notwithstanding that there were no actual 
hostilities going on, and that under such circumstances municipal courts 
of the country had no jurisdiction. Aud so the Privy Council held. There 
is a notion among lawyers who are not constitutional lawyers, that the 
remedy for every alleged wrong is recourse to a jury ; but this, in cases of 
acts of Government, would lead to the reductio ad absurdum, that acts 
approved of by Parliament might be made subjects of punishment by the 
verdict of a jury. The true constitutional principle, it is conceived, is that 
acts of Government are the province of Parliament. It is a well-settled 
principle that a party cannot have a remedy at law for an act of State 
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that they are independent of forms of government or dif- 
ferences of political constitution, and, at least, wherever 
the principles of the common law of England prevail, 
as in the United States of America (a), these doctrines are 
fully recognised and firmly established. That is to say, 
that whatever is necessary to maintain the peace and order 
of society ia lawful, and that a state of armed rebellion is 
a state of war, and justifies recourse to the measures and 
the laws of war, and that martial law is the law of neces- 
sity, or the law of war resorted to of necessity, and that> 

(BlphinH&ne y. Btdreehaud, 1 Knapp, 816), that is, for an act which the 
Minister of the Grown had legal power to do. The remedy (such as it is), 
is only against the Crown {Buron y. Denman, 2 Exeh. rep. 184). Hiat 
was an acUon by a foreigner against Captain Denman for seizure of his 
▼essel under the order of the Qoyemor of a colony, approyed of by the 
Secretary of State, and it was held not to be maintainable because, haying 
been adopted by the Goyemment, it became an act of State {ibid,). 
There the act was not within the authority of the €k>yemor, but it had 
been sanctioned afterwards by the Secretary of State, and it was held 
tli^i to have become an act of State ; and it was implied that if it had 
been within the authority of the Goyemor it would haye been equally 
00. Thus also in the recent case of Luby y. Lord Wodekoute, in Ireland, 
the Court of Queen's Bench in Ireland summarily took o£f the file a 
declaration in an action against the Lord- Lieutenant for haying the 
plaintiff arrested under a warrant issued under the Treason Felony Act^ 
but which yirtually giyes a qualified power of acting under martial law 
without proclaiming it, the court holding that it was an act of State for 
which the Lord-Lieutenant could not be sued. 

(a) In no country are these doctrines as to martial law more fully recog- 
nised or more fully expounded than in the United States, and that not 
only by military or legal writers, but by the highest constitutional autho- 
rities. Thus the great Chancellor Kent lays down that martial law is 
quite different from ordinary military law, that it is justified by para- 
mount necessity, and proclaimed by a military chief {Kemf't OoTnmentariet, 
yol. i.)* So all the Law Dictionaries. Thus : " Martial law is a system of 
rules for the goyemment of an army, or allowed in time of actual war; an 
arbitrary kind of law or rule sometimes established in a place or district 
occupied or controlled by an armed force, by which the ciyii authorities 
and the ordinary administration of the law are either wholly suspended or 
subjected to military power'* (^BurrdTi Law IHctionar^y, yol. ii., 708 ; New 
York, 1851). "Martial law is simply military authority exercised in 
accordance with the laws and usages of war" (Instructions to Army of 
United States, cited in B4thop*» Crimmal Law, s. 52). '' Military jurisdio- 
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therefore^ it is absolute power wielded by militaiy authority, 
regulated by military usage, and subject only to militaxy 
discipline^ and governed only by the broad principles of 
justice, and not the formal rules of law. And while it is 
admitted that it may be a tyranny, it is justified as a 
temporary and necessary tyranny. 

Uoji is of two kinds; first, that which is confirmed and defined by statute ; 
second, that which is derived from the common law of war. Military 
offences under the statute law must be tried in the manner therein 
directed, but military offences which do noi come within the statute must 
be tried and punished under the common law of war. The first is exer- 
cised by courts-martial, while caste which do not come within the AtUcle* 
of War are of the jurisdiction conferred by statute or tried by military 
commission.'' '^ Military law must not be blended, as it sometimes has 
been, with martial law, which is an entirely different thing. Martial law, 
as Blackstone truly says, is in fact no law. It is an expedient resorted to 
in times of public danger similar in its effect ^to the appointment of » 
dictator. The general or other authority charged with the defence of a 
country proclaims martial law. By so doing he places himself above all 
law. He abrogates or suspends at his pleasure the operation of the. laws of 
the land. He resorts to all measures, however repugnant to ordinary law, 
which he deems best calculated to secure the safety of the State in the 
imminent peril to which It is exposed'* (^Biftkop** Criminal Law, s. 45). 
" Martial law being thus vague and uncertain, and measured only by the 
danger to be guarded against, it is only suited to those moments of 
extreme peril when the safety and even existence of a nation depends on 
the prompt adoption and unhesitating execution of measures of the most 
energetic character. The constitution of the United States has wisely and 
indeed necessarily permitted the proclamation of martial law in certain 
specified cases of public danger, when no other alternative is left to pre- 
serve the State from foreign invasion or domestic insurrection. But though 
it is said to be nearly the same as no law, and despotic, yet there is room 
for doubt whether this is so. It of course may suspend for the time the 
civil courts, but there seems to be no reason why the new courts should not 
consider themselves bound to govern themselves in their proceedings, aa 
&r as the nature of the case will admit, by established principles of justice. 
Nothing is plainer in principle than that neither military nor martial law 
is justified in running riot. The doctrines of right should In no emergency 
be violated, because no emergency can call for the commission of wrong. 
Emergencies may demand new methods and prompt movements in execut- 
ing the right, but never the subversion of right and the execution of 
wrong" {ibid). This is in substance what our courts have laid down, that 
there ought to be the best inquiry the circumstances will admit of— 41 grave 
and honest Inquiry. This is exactly in effect what the Author laid down 
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The unsound and untenable notion (a) which has been 

recently put forth in this country, even, upon high authority, 

that, in cases of emergency, the executive is to be left to 

a wholesale, wilful, violation of the law, on the ground of 

necessity, and that assuming martial law to be illegal, it 

must, nevertheless, be declared and exercised, trusting to a 

bill of indemnity, has never been recognisedy but is wholly 

repudiated and even reprobated. It is broadly laid down 

that it is contrary to principle to recognise a right wilfully 

to violate the law, and that the true principle is, that if it 

is necessary it is lawful, and that the necessity for martial 

law involves its legality. That is, not that it is lawful at 

common law, for the common law knows of no necessity to 

inflict death except in conflict or in self-defence, but that 

. common law recognises the lawfulness, in a state of war, 

of a law — the law of war — under which it is lawfuL 

Assuming that by the common law of England there is 
the power in the executive, either by virtue of a preroga- 
tive founded on necessity, or of the necessity on which the 



in his book, that the conrta-martial were bound by the principles and broad 
rales of justice, not the formal rules of law ; and it is just what the Boyal 
Commissioners laid down on the subject (vide pott), 

(a) ** Whenever an act is necessary, in its legal sense of the word, it is, 
because it is necessary, lawiiil, and the rule of necessity furnishes the rule 
of law. Plainly, to commend an unUwful thing on the ground that it is 
necessary, is to confound not only all legal distinctions, but all moral ones 
also. Woe to our country if such gabble takes the place of legal doctrine " 
{Bishop't Chrvmnal Law, p. 54). " The truth is, that martial law is the 
only kind of law which is adapted to those circumstances in which a reason- 
able military power will ask it to prevail, and no people or portion of 
people can exist even for a day without some kind of law governing them. 
If the civil tribunals, in the best of £uth, endeavour to stretch their prece- 
dents, and adapt their processes to the emergencies which call for martial 
law, they so change the precedents which must govern afterwards, as to 
render the jurisprudence of the courts unfitted for times of peace *' (ibid). 
These wise views were recently adopted by the Lord Chief Justice of Eng- 
land in his charge in the Nelson case (vide ante, p. 30). And it is to be 
observed that, as Chancellor Kent shows, all the States of America in sub- 
stance adopted the common law of England, and hence American law books 
are^uthorities in our courts. 
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prerogative ia grounded, to declare a ^tate of war, arising 
from rebellion, and to take such means and measures as a 
state of war allow of, then, of course, in any foreign 
dominions (a), colony or dependency, even assuming the 
common law to be extended to it, there would be that 
power in the executive, even without express power con- 
veying it on the ground of the very same necessity, making 
it a necessary incident of Government. And, accordingly^ 
as in Ireland, where the common law of England prevails, 
this power of martial law has been recognised, regulated, 
and restrained by acts of the Imperial Legislature ; so in 
India, the greatest of our foreign dominions, even in the 
Presidencies, where the common law has been more or less 

» 

(a) It is manifest, that if there has been a necessity in this oonntiy for 
martial law in an age when the mass of the population was in a condition 
of serfdom, and, therefore, in a state of constant disaffection, leading to 
insarrection, this necessity is still more likely to arise in foreign do- 
minions, where the mass of the population are not only in that condi- 
tion, but are often actuated, in a great degree, by the jealousy of different^ 
if not hostile, races. Insurrections under such conditions are always the 
most dangerous {rnde Alison's Hist. Europe^ yoL 1, p. 65), and the dispro* 
portion of military force arailable for their suppression tends to augment 
the danger. With regard to the law prevailing as to English subjects, 
there is a loose notion, arising from a hearsay dictum (2 Peere Williams, 
75), that British subjects carry with them the common law, at all events, 
into colonies or places they first plant or settle; but such cases are so rare, 
that it is hardly worth while to discuss the question of law, as to which, 
however, it will be found that this notion is untenable, and that the appli- 
cation of the common law of England to a colony always requires an Act of 
Extension (by the Home Government), or adoption (by the local State)^ 
and never can possibly exist otherwise, seeing that it is primailly local, and 
is the law and custom of England. This is the doctrine really laid down in. 
CampbeU v. HdU^ Cowper*s Reports {vide post, 157). Accordingly, in 
India, even in the Presidencies, the common law, so &r as it prevails, even 
as to British-bom subjects, does so entirely by charter ( Williams y. Jones, 
18 East's Beports, 439). And so, 2^ fortiori, as to British subjects, alien in 
birth, it appears to depend entirely on charter; thus it was that it was 
taken for granted by the Privy Council that a contract between Hindoos in 
India was governed by the common law under the charter, if Hindoo law 
did not affect it {Thachoorseydoss v. Vhondidl, 6 Moore's Privy Council 
Cases, 80). And so as to Canada, the laws of England have been, in part, 
applied there as they were in the United States (^Leonard Watson's Casd, S 
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applied, this power has been recognised and 
and in other districts under British dominion, to which the 
xx>mmon law has not applied, the exercise of this poww in 
the Crown appears to be universally allowed. 

Such being the result of the review of the common law 
or sta^tute law of England with reference to the use or 
exercise of martial law for the suppression of rebellion, it 
may now be proper to consider its application to the 
colonies or foreign dominions and dependencies of the 
British Crown (a), in which, for obvious reasons, the sub- 

Adolplms & EUis's Beporta; Zo^fi ▼. Meturitr^ 6 Moore's Priyy Conndl 
Cases, 106). In India, eren in the settled Presidencies, it has been 
assamed that martial law was allowable, and it has been regelated by local 
ordinance. In 1804, by Regulation X., the Government of India declared 
that it may be expedient, in certain cases, that the GoTemor-General 
ahould declare and establish martial law ; and then it made prorision for 
the regulation of its service. This was put in operation, and in 1817 was 
subjected to the comment and exposition of that sound lawyer, the late 
Se]jeant Spankie, the Advocate-General of Bengal, and it is printed with 
his exposition in Hough'^9 Military Law, ed. 1886. So in MaeArthur on 
Oourt'MarHal, and Simmani on Court-Martial, all books of received autho* 
rity on the British army, martial law is described as absolute militaiy 
power, applying to the whole of the inhabitants of the district. And apart 
from any special ordinances, it has been always assumed by the Indian 
Government that martial law was applicable to conquered or ceded terri- 
tories, and its authority there has been affirmed by a decision of the Privy 
Counsel {Mphiiutone v. Bedreehiomd, 1 Enapp's P. C. C.) as not subject to 
municipal law. 

(a) There is some confusion on the question, owing to some looseness 
of expression in books, which can only be corrected by looking closely 
to judicial decisions. There is no doubt that in a conquered colony the 
Crown declares the law, until Parliament does so; but that, until the 
Crown or Parliament declares it, the old laws prevail. As to the other 
case of a colony settled by our subjects, there are some loose dicta about 
all the law of England previdling there, which will be found, on esamination, 
obviously erroneous, and the true principle in such cases is the principle of 
adoption. Thus, for instance, as to Jamaica, beyond all doubt it was a 
conquered colony, and so it was for the Crown to declare the law, and it did 
80 declare it by royal charter. In a case which arose as to a cause of action 
(on a bond) arising in that colony, an English statute being pleaded— passed 
before the charter— it was upheld that it was a conquered colony, and that 
the inhabitants were governed by their own laws, to which it was rejoined that 
it was governed by the laws of England; and in argument this was held bad. 
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ject is of iar mote practical importance than it is likely 
ever to be in this country. And here the first question 
which arises is the law applicable to the colony or depen- 
dency, and whether it is different from that of this country, 
as to which the governing principle appears to be that the 
laws of a colony or foreign dependencies are either thos^ 
which have been imposed by tiie Crown or Legislature 
of England, or those which it has adopted for itself, the 
general rule being that, for conquered colonies the Cro¥m 
declares or imposes the law ; and as to colonies settled by 
British subjects, they are at liberty to frame their laws, and 
as a rqle usually^ more or less, adopt those of England, 
always with more or less of modification. 

because the Court said the laws of England did not take place, tliongh the 
colony was conquered, until declared by the Crown; the Court apparently 
not being aware of the charter of Charles II. They threw out that in case 
9f an uninhabited country, newly found out by British subjects, all laws in 
force in England are in force there ; '' so it seemed to be agreed ;" but thaty 
it is obyious, was obiter, and it is as obvious that it was erroneous {Blankard 
y. Qdldy, 2 Salkeld's Reports, 411). In a later case, in which the action was 
for tJie price of a negro told (in Virginia), it was held, in arrest of judgment 
(in the time of Chief Justice Holt), that so soon as a negro comes into Eng- 
land he becomes &ee — one may be a villein in England, but not a slaye — and 
he added, that the plaintiff should have stated that the sale was in Virginia, 
and that by the laws of that country negroes ar% saleable, for the laws of 
England do not extend to Virginia : being a conquered country, their 
law is what the Crown pleases {SmUh y. Brown, 2 Salkeld's Reports, 666). 
There is a passage in CoTfi/yrCi Digest^ tit. " Ley," in which it is stated 
broadly, *^ The common law is the inheritance of all the subjects of the 
realm," and, therefore, in the plantations and elsewhere, where colonies of 
English are settled, they are to be goyemed by the laws of England ; and 
so, if a foreign territory not inhabited be obtained by the Crown of Eng^- 
land, all laws in England bind there," for which the aboye case is cited. 
But this is only an illustration of the looseness of digests, for, as has been 
seen, there never was any such decision in that case, but it was a mere 
obiter dictum. And in another place in the same Digest, tit. " Naviga- 
tion " (G. 3), it is said the laws of the plantations are the same by which 
they were governed before their conquest or accession to England, except 
where new laws are obtained since their conquest; and if new laws are 
given, then ancient customs, if not abolished, may remain, and, therefore, 
a new statute, made since their conquest, does not bind {hem, unless they 
be named, for which is cited a case in the 4th Modem Reports, 225. The 
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There is a I0086 uotion (a) which cannot possibly^ upon 
legal principle, be tenable, that there are colonies to which 
tile common law of England extends, whether or not it 
has been applied to it. This notion is not tenable, because 
the common law is eminently local and is the custom of the 
realm. And the true principle appears to be that it must 
either be adopted or extended, as in this country, where the 



notion that in a settled colony the common law of England neoeasarily 
prevailB, cannot be tenable, for it is lex loci, it is defined as the " custom of 
the realm,** and it requires pome act of adoption or extension. The loose 
phrase that it is the inheritance of the English subjects will be found 
really to mean this, that they have a right to adopt it. For, otherwise, and 
if they had not, if they pleased, a right to r^ect it, or modify it, then they 
would not inherit the rights of British subjects. Hence, it wiU be found, 
on examination of the history of the American colonies, that they, m 
asserting that maxim, proceeded to adopt our law, as much of it as they 
pleased ; and in Kenfa Commentariei will be found mentioned their Tarious 
acts of adoption. It is manifest that in colonies like Virginia or Jamaica, 
where slayery preyailed, it is impossible tfat our common law could have 
been bodily introduced or could haye necessarily applied, and that its 
application, and the extent of its application, must have depended upon 
acts of adoption or extension. There was a charter of Charles H., ** And 
we do further publish and declare that all children of anj of our natural-^ 
bom subjects of England to be borne in Jamaica shall, from their respec- 
tive births, be reputed to be, and shall be, ftee denizens of I^gland, and 
shaU haye the same priyileges, to all intents and purposes, as our jfree-bom 
subjects of England ; and that aU free persons shall haye libertie, without 
interruption, to transport themselves and their families and their goods 
(except only eoyne and bullion) from any of our dominions and territories 
to the said Island of Jamaica/* 
I (a) Some strange misconception has recently arisen on this subject, and 

the question, whether the law of England prevails in a colony, as dis- 
tinguished from any foreign law, has been confounded with the question, 
whether the common law of England in its fulness and entirety applies ta 
the colony. Except by force of some statute this is actually impossible,- 
for the very definition of our common law is the custom of the realnL 
(2 Inst. 98). The prior and primary question always is, whether the law 
of England, whatever that may be applicable to a colony, prevails, or the 
law of the colony previous to our acquisition of it, supposing it not planted 
by us. Hence in Oampbdl v. ffaU, Cowp. 208, it is laid down that the 
laws of a conquered colony continue in force until altered by the conqueror,, 
but that the Crown may alter its law and constitution; but that in a colony 
acquired by. title, the laws cannot be changed without the consent qf Par^ 
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common law oould not have its course. The fundamental 
principle on the subject of the laws of our foreign colonies 
and dependencies being, that if conquered or ceded, they 
retain their own laws until altered, and if originally settled 
by subjects of this country, t^ey either receive such laws as 
this country may impose, or make their own. In neither 
case can the common law of England apply to the colony 
except by force of some express law either local or Im- 
perial. If the common law of England has been applied 
to a colony, as it is the custom of the realm of England, 

liameni. Of conne the colony or dependency might reoeire the Uws of 
England either by the Crown or Parliament, and thus Ireland received the 
common law. In other instances, as American colonies, the law was 
adopted, and not by the extension of the common law. In Jamuca — cleaiiy 
a conquered colony — '* the Crown, Lord Mansfield says, first appointed a 
Goyemor and council only, and afterwards granted a commission to the 
€k>yemor to caU an assembly." The constitution of eyery province imme- 
diately under the King has arisen in the same manner, not from grants but 
from commissions to call assemDlies, and, therefore, that as at this time 
there yrevfi only English settlers on the island, it was at its first settlement 
a planted colony, from which, on the authority of Sir C. Torke, he drew 
the conclusion that the Crown could not change the laws without the assent 
of the island assembly or Parliament.^ But that^ it is obvious, left the 
question quite open, what wer^ the laws of the colony, and he says not a 
word as to what they were, and does not suggest that they were the common 
laws and customs of England. On the contrary, it is clear that they could 
not be, but would be the laws imposed by the island legislature and the 
Acta of the British Parliament, and both these from the first recognised 
davery, which has always been utterly hostile to English law, and, as a neces- 
sary consequence, recognised as a regular part of its system of government, 
the recourse to martial law on any appearance of public danger (stat. 83 
Ch. IL), which, again, it has been seen, is utterly contrary to English law ; 
and, in fiict, where the institution of slavery exists, it must of necessity 
taint all the laws. But, in truth, what Lord Mansfield said, in the case 
cited as to Jamaica, which was entirely obiter, has been misunderstood, and 
clearly comprises what is here stated. He takes it as an admitted fiict of 
history, that Jamaica was a conquered colony, but points out that after- 
wards, as a new settlement, it came to have a constitution, which gave the 
power of altering or settling the laws of the colony, so that the question 
practically is, what are its laws, according to the laws of the colony, and 
the usual rule applies that the later law prevails, and he lays it down as a 
general rule, " The law and legislative government of every dominion 
equally ailects all pessonfi and all properties within it, and the rule of deci* 
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it can only be by force of some statute^ either of the 
colony or the Imperial Parliament, and in either case it is 
certain to be largely modified by local laws. So that the 
question practically is in each case, what is the law of the 
colony as a matter of fact 

The power of legislation in a colony upon this or any 
other subject depends upon the prior question, whether it 
is what is called a Grown colony or a conquered colony, 
originally governed by the Governor or King in council, 
or a constitutional colony to which, by charter or Act 
of Parliament, has been granted a legislative assembly, 
with power of legislation. In the case of a colony, how- 
ever, originally a Crown colony, a constitution may be sub- 

sion for all questiona which arise there." And he goes on to show that 
when colonies hare legislatiTe assemblies they settle or alter the laws. 
And so on dicta to the like effect, as that of Lord EUenboroogh, In 2?. t. 
Bampton, 10 Exch. Reports, 288, as to St. Domingo, for that was a case as to 
the validity of a marriage between British subjects there, and Lord Ellen* 
borough says, " Considering it m marriage in a place where the law of 
England preyailed, we may suppose that the law of England, ecclesiastical 
and civil, was recognised by the subjects of England in a place occupied by 
the King's troops, who would impliedly carry that law with them," i. e,f 
the law as to the celebration of marriage between British subjects, so that 
a marriage celebrated there, according to the rules of this country, would be 
observed and recognised. The writer has lately with some surprise seen 
this cited as sustaining the stupendous proposition, that wherever English 
troops go they carry the whole common law of England with them ; whereas 
what was meant was, that they might adopt the law of England, and if 
they did it was valid. A passage from Clark* s CoUmUU Law^ p. 7, is cited 
to show that in a colony acquired by occupancy the law of England then 
is immediately in force, which is evidently founded on the obiter dictum 
above cited, and is contrary to another proposition in the same work, that 
English statutes passed prior to the acquisition of the colony do not 
apply to it until afterwards applied by some act of legislation. In Kenlt*9 
Commmta/rka, vol. i., p. 523, it is stated, that the common law, so far as 
applicable, was recognised and adopted by the constitutions <^ several States, 
and that, it is conceived, is the true principle ; and though he adds, it was 
imported by our ancestors aofar at oipplicable, and sanctioned by charters 
and colonial statutes, the qualifying words themselves imply an exercise of 
a power of selection and adaptation, and show that the real basis for the 
application of the common law of England in any other country is some 
act of extension or adoption. 
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sequently granted But in any case the question is, what 
in fact have been the laws declared, or adopted, or ex- 
tended ? In the case of a Crown colony, which will have 
been a conquered or ceded colony, the question will be, 
what laws the Crown has declared or established by ordi- 
nance in council. In the case of a constitutional colony, 
the question will be, what laws have been adopted or 
framed by the Colonial Legislatura In the case of a colony 
originaUy a Crown colony, and then having a constitution, 
the question will be, first, what laws the Crown declared, 
and then what laws the colony adopted (a). 

Our foreign dominions or dependencies, excluding that 
which has now become the Empire of India, but which 

(a) Thus, in the case already cited, Campbell y. HaU^ Cowpei*s Beports, 
209-12, Lord Mansfield thus laid down the law generally : " No question 
but that the king has a right of legiglative authority over a conquered 
country. In Jamaica, the king at first appointed a Goremor and council 
only, and afterwards he granted a commission to the Govemor to call an 
assembly. The constitution of every province immediately under the king 
has arisen in the same manner, not from grants but from commissions to 
call assemblies. In the year 1722, the Assembly being refractory, it was 
referred to Sir Oh. Yorke and Sir Clement Wearge to know what could be 
done, and they reported, <' that if Jamaica was still to be considered as a 
conquered island, the king had a right to levy taxes upon the inhabitants ; 
but if it was to be considered in the same light as the other colonies, no 
tax could be imposed upon the inhabitants but by an assembly of the 
island or by an Act of Parliament." On which Lord Mansfield observes, 
" They considered the distinction in law as clear, and an undisputable con- 
sequence of the island being in the one state or the other. Whether it 
remained a conquest or was made a colony, they did not examine." He 
then states his reasons for the latter opinion, and the real reason given 
appears to be, that the king had granted a commission to summon an 
assembly ; for though he says something about Jamaica having become 
vacant and being resettled, he states that the Crown granted a commiasion 
to caU an aaaembly, and that the cofutittUion of every colony hcu arisen in 
the same mawner^ and he goes on to say, it arose as to Grenada, where the 
Crown granted a commission to convene an assembly, so that the legisla- 
tion over the island might be exercised by an assembly with the consent 
of the Governor and council, instead of being vested in the Govemor and 
council. And this, he says, irrevocably took from the Crown (subject of 
course to the legislation of the colony or Parliament) the power of legisla* 
tion in councU {ibid). 
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rather resembled a Crown colony on a lazge scale, being 
thus divided into constitutional colonies (a), in which the 
legislative power is in some sort of legislative assembly, 
and Crown colonies, in which it is in the Crown or Governor 
in Council, this does not appear in itself to make any dif* 
ference in the executive powers and functions of Governors, 
which would appear to be dependent (except when affected 
by Imperial. Legislature), upon the powers and preroga- 
tives of the Crown at common law, and, subject to any 
local or Imperial legislation, — the present question of martial 

(a) Oar colonies, or, more correctly speaking, our dependmciesi, may be 
generally divided, as regards their political institutions, into three classes. 
1. Dependencies poaseasing representative institutions under grant from the 
Crown, usually by commission, sometimes by order in conncil or charter. 
To this class belong Jamaica, and all the older British West India colonies, 
all the North American colonies (except Canada and Newfoundland), the 
Cape of Good Hope, and Malta. 2. Dependencies of which the constitu- 
tion has been established by Act of Parliament. An Act of Parliament 
has been requisite in some cases to give representative institutions where 
former Acte or other obstacles stood in the way ; in other cases, to establish 
Crown or nominated council where thought expedient To the first division 
belong Canada. Newfoundland, the Australian colonies generally, and New 
Zealand ; to the latter. Western Australia, the settlements on the West 
Coast of Africa, St. Helena, Hong Kong, the Falkland Islands, and the 
countries of the East India Company. 3. Dependencies (originally ob- 
tained by conquest) for which the Crown retains the power of legislation, 
and which are properly called " Crown Colonies." They are now these, 
Gibraltar, Heligoland, Labrador, Ceylon, Mauritius, Natal, British KaflBraria, 
Trinidad, St Lucia, and perhaps British Guiana. Laws passed in those 
dependencies in which representative governments exist were called 
" Act8 ;'* the laws passed in those in which it does not exist are called 
** Ordinances." Ordinances are simply confirmed or disallowed by the 
Crown, the pleasure of the Crown being signified by the Secretary of 
State. In eveiy British dependency the personal authority of the 
Sovereign is represented and executed by the Grovernor, who is temporarily 
appointed by Royal Commission. He has the prerogative of summoning 
and dissolving legiitlative assemblies, of veto on all their bills^ of reprieving 
and pardoning under certain restrictions, of suspending for misconduct all 
officers, civil, naval, and military, in his colony. He is Y iceAdmiral 
within the limits Of his government He is also Captain-General and 
Commander-in-Chief in all colonies, except those in which the command 
of Her Majesty's forces may be specialy committed to a military officer of 
the rank of Colonel {Kerr^s Blackttone, vol. i., p. 92). The (jtovemors of 
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law, or measures for the suppression of rebellion, appears 
to resolve itself into the question already discussed as to 
the common law powers and prerogatives of the Crown for 
the suppression of rebellion. • 

The present question is, it is manifest, one which so en- 
tirely depends upon necessity, which overrides all positive 
laws, and, on the other hand, limits all general powers, that 
practically it would not probably be much afiFected either 
by the question, whether or not the common law applied 
to the colony (a), or by the question^ whether or not there 

all the colonies except two are aided in the dischai^^ of their dnties by an 
executiye council " (ibid). The question, therefore, of the power of the 
Ooremor, as the Goyemor appears to possess all the prerogatives and 
powers of the Crown so far as necessary to carry on the government and 
perform the duties of government, the first of which is the maintenance of 
peace and order, appears to turn upon the powers and prerogatives of the 
Crown at common law. for so far as they are necessary to government^ 
they do not appear to have been abridged, and the Governor of a colony 
could have no other or greater powers, while at the same time he must 
possess all those which are necessary to government. 

(a) Some importance appears to have been attached to this in consider- 
ing the present question ; and, of course, assuming that the common law 
does apply, and that it forbids martial law in any emergency however 
terrible, and even in the last convulsions of a State, it is important; but 
then such a contention as that appears not only opposed to all authority, 
but to be absolute absurdity. And it has been admitted on all hands that 
the common law authorises aU that is necessary. So that the question 
practically resolves itself, always and everywhere, into one of necessity for 
the declaration of martial law. As so much has been said about the 
Petition of Eight, it may be observed here that as to a colony, that must 
be immaterial except as evidence of what the common law is ; for it is 
simply declaratory of the common law, and only applies where the common 
law already applies; and therefore the prior question is, whether the 
common law applies ; and if it does, it is quite immaterial to consider 
whether a law-merely declaratory of it applies, except as showing what it 
is. On the other hand, if the common law does not apply, it is impossible 
that the Petition of Bight can apply, especially as it is in terms confined, 
as the common law primarily is, to the realm of England. As already 
seen, the common law cannot apply to a colony without some act of assimi- 
lation, either by adoption or extension, as the case may be. For it is 
essentially local : it is the custom of the realm — it is the law of England. 
Assuming the common law to apply to a colony, then the Petition of 
Bight is evidence of what it was ; but as the common law may be altered 
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Vas any special law or ordiiuuioe on the sabject in the par* 
ticular colony. For, on the one hand, whether or not the 
common law does, as it is conceived it does, authorise mar- 
tial law in time of rebellion, it at all events authorises, it 
is admitted, all that is necessaiy ; and therefore martial 
law, if it be necessary, and of course if the common law 
did not apply, it is not likely that the law prevailing would 
allow of less ; and, on the other hand, whatever may be the 
local law in the colony, it could not be considered by the 
Crown as authorising any measures which were not neces- 
sary. 

But undoubtedly it has been assumed, both by colonial 
legislatures (a) and by the British Crown, that there was 

by statutes, the common law, whateYer it may be as to martial law, availi 
nothing against a local statute ; for the great object of statutes is to alter 
the common law. On the other hand, if there be no local law upon the 
Bulyect, since martial law is based on necessity, and on the great law of 
social self-defence, it is equally lawful, whether the common law applies or 
does not apply. But, in terms, the Petition applies to the Realm. 

(a) Thus, for instance in Jamaica, not long after the Petition of Bight, 
which declared the common law, and after the Royal proclamation to the 
inhabitants of that colony which applied that law to them : not long after 
this, an Act passed in Jarouca whidi plainly implies and assumes that at 
common law there was a power of declaring martial law in time of actual 
rebellion, and conferred a further power of declaring it in time of appre- 
hended rebdlion, only then properly limiting and restraining it. That 
was an Act of the 38rd Charles IL, long since repealed, which contained 
the following provision : — *' On eyery apprehension and appearance of any 
public danger or invasion, the Commander-in-Chief do forthwith call a 
council of war, and with their advice and consent cause and command the 
Articles of War to be proclaimed at Port Royal and St. Jago de la Yega, 
^rom which said publication the martial law is to be in force ; and then it 
shall and may be lawful for the said Commander-in-Chief to command the 
persons of any of His Majesty's liege people, as also their negroes, horses, 
and cattle^ for all such services as may be for the public defence, and to 
pull down houses, cut down timber, command ships and boats, and gene- 
rally to act and do with all ftdl power and authority, all such things as he 
and the said council of war shall think necessary and expedient for His 
Mi^esty's service and defence of the island." Another section says: 
'* Nothing within this Act or any clause therein contained shall be deemed, 
construed, or understood to give any Captain-General or Commander-in- 
Chief any power or authority for the sending any person or persons off this 
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this power of declariBg martial low in cases of imminent' 
emergency and evident necessity ;- and it has also been 
assumed that, martial law, or the law of war, being, on 
the one hand, in its own nature necessarily and essentially 
absolute, and, on the other hand, only applicable in a state 
of war or actual rebellion ; it is, therefore, necessary to 
provide by statute or express regulation, either for its appli- 
cation in a more or less mitigated form, in the case of 
apprehended rebellion, or to limit and restrain its exercise 
in the case of actual rebellion. In this country, aa it has 



island against their will, or to do any other act or thing contrary or repug- 
nant unto the known laws of England or this island/' This Act, it will 
be obserred, speaks of the law martial as a law then known and understood, 
and as implying, in rebellion, the extension to the population at lai^e of the 
laws and rules of war, usually applicable only to soldiers. And the Act 
proceeds to extend this to cases of apprehended rebellion, only providing 
that the statute shall not be deemed to authorise anything contrary to the 
law of England, which at that very time authorised this martial law in 
time of actual rebellion, according to the authority of Prynne^s Animad- 
venions upon Coke*8 Fourth Institute, in reference to a pardon issued to the 
mayor and citizens of Dublin on account of certain torts committed by 
them with the object of preserving the city of Dublin from certain rebels. 
Prynne says : — ** Had the mayor and citizens of Dublin been military 
officers commissioned by the King to garrison and guard the city against 
rebels, their case had been stronger in point of law, there needing no 
pardon in such a case as that." And that this was law in Jamaica was 
clearly established a centuiy ago. And in Chtdmer's Opinions, p. 268, we 
find an opinion of the Attorney and Solicitor-General of England in 1757, 
in which, when a question was raised as to the effect of the proclamation of 
martial law in Jamaica in suspending the functions of the council, they 
said, *' We have taken the same into our consideration, and are of opinion 
that there is no foundation for the notion of the council that the proclaim- 
ing of martial law suspends the execution of the legislative authority, 
which may and ought to continue to act as long as the public exigencies 
require ; nor do we apprehend that by such proclamation of martial law 
the ordinary course of law and justice is suspended or stopped, any fiirther 
than is absolutely necessary to answer the then military service of the 
public and the exigencies of the province*'—- which of course is quite clear. 
Then the 9th Vict., c. 35, authorised the Governor, with the advice of a 
council of war, to proclaim martial law for thirty days. This Act did not 
define what was meant by *' martial law," i^hich therefore must be taken 
in the sense defined by law, and in the Petition of Bight^ as ** such sum- 



J 



HOW FAB BBQXJLATED B7 STATUTEL 165 

not be^i required for some oentaries, such acts have not 
been deemed necessary, as they have in the sister country, 
and in some of our foreign colonies or dependencies. 

As regards any of these local acts, orders, or regula- 
tions (a) J it is to be observed that while, on the one hand, as 
they give powers which would not be conferred by the com- 
mon law, to declare martial law, in cases not of actual 
but apprehended rebellion, they are, like all other legislative 
Acts, confined in their operation within the restrictions im- 
posed by statute ; on the other hand, where they give in 



maiy jnstioe as is nsed in armies in time of war." This Act recites (s. 96), 
'*That the appearance of public danger by invasion or otherwise may 
sometimes make the imposition of martial law neoesaaiy; yet, as from 
experience of the mischief and calamities attending it, it must eyer be 
considered as among the greatest of eyils;" and enacts, **That it shall 
not in future be declared but by the opinion and advice of a council of war. 
And then (s. 97)) that the Governor shall be authorised, with the advice 
of a council of war, in the event of disturbance or emergency of any kind, 
io declare any particular district or county under martial law ; just as in 
the Irish Rebellion Act provision is made for the same end, so as to 
render martial law le^, although the whole course of law was not utterly 
stopped all over the countiy. 

(a> Thus the Indian Begulation Aot of 1811 recited that itjras ex« 
pedient in certain cases that the Governor-General in council should 
declare and establish martial law, for the safety of the British possessions, 
by the immediate punishment of persons owing allegiance to the British 
Goyemment who may be taken in arms in open hostility to the Govern- 
ment, or in the actual commission of any overt act of rebellion, or the act 
of openly aiding and abetting the enemies of the Government within its 
territories, and enacting that the Governor-General shall have power to 
declare martial law in any district, and of directing, among other things, 
trial by court-martial of persons in such cases {Hottgh*s Military LaWy 
p. 350). So the Jamaica Act, 9 Yict. c 35, s. 96, recites that the appearance 
of public danger, by invasion or otherwise, may sometimes make the im- 
position of martial law neceesaiy; yet as from experience of the mischief 
and calamities attending i1^ it must ever be considered as among the 
greatest of evils ; and then enacts that it shall not in future be declared or 
imposed but by the opinion and advice of a council of war; and that at 
the end of thirty days it shall ipso fistcto determine, unless continued by 
the adyice of a comunl of war ; and further, that the Governor shall be 
authorised, with the advice of a council of war, in the event of disturbance 
or emergency of any kind, to declare any particular district under martial 
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general words the power of dedaring martial law, which 
will probably be done in terms framed in analogy to com- 
mon law, and laying down the true princiide, those general 
words will not probably enlarge the power as regards 
British subjects, in Crown colonies or otherwise, beyond 
the common law power ; that is, beyond the power of 
declaring martial law in time not only of actual rebellion, 
but rebellion so formidable as to require the extraordinary 
power of martial law, and raise a real case of necessity. 

On the same principle on which in this country the 
Crown could, and does by prerogative, issue commissions 
of lieutenancy, under which military force can be raised and 
embodied if necessary, for the suppression of rebellion, the 
Crown can, and does by prerogative, issue commissions of 
lieutenancy or vice-royalty to Governors of colonies, or 
foreign dependencies, which confer the power of govern- 
ment, and necessarily, as incident thereto, confer the power 
of issuing such commissions, and calling out such military 
force as may be necessary for the defence of the colony 
from invasion, insurrection, or rebellion, and as incidental 
thereto, of declaring and exercising, if necessary, martial 
law (a). 

law. Now, this taken together, would not authorise martial law Utcrally in 
any distarbance, nor authorise its continuance even within the thirty days 
beyond the necessity. For that would be construing a statute, in the 
nature of a penal statute, literally, beyond its evident scope and spirit, 
which would be plainly contrary to legal principle ; and therefore martial 
law would only be justified by such a case of emergency as would justify it at 
common law ; and it would be requisite to stop it so soon as the necessity 
ended. Thus the Koyal Commissioners in the Jamaica case went yeiy 
carefully into the case of necessity, although the terms of the Act, as to the 
declaration of martial law, had been strictly observed ; and they, and the 
Secretary of State, arrived at the conclusion that the Governor had power, 
even within the thirty days, to determine the operation of martial law, or 
at all events its practical execution. 

(a) Thus, in Bradley v. ArlhwTf 4 Bamwall and CresswclPs Reports, 809, 
the Court of Queen's Bench held, as matter of law, without calling for the 
commission to examine its terms, that a Governor of Jamaica could neces- 
sarily, by virtue of his commission, jfrom its very nature, and without ex- 
press terms, issue a commission of lieutenancy for the use of military 
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Indeed, in the colonies and forrign dominions or depen* 
dencies of the British Crown, there is special and permanent 
provision made by the legislature, which, according to 
the opinions of a sound commentator, in an approved text- 
book of military law, virtually authorises the application of 
martial law, whenever a rebellion paralyses the civil power. 
For there is an enactment that whenever the civil judica- 
ture is not in force, soldiers shall be amenable to courts- 
martial for crimes or offences for which they would in this 
country be triable by ordinary common law ; and as soldiers 
are citizens, and no more liable to military law than any 
other class, except on the ground of necessity, there seems 
no reason in sound sense why, when the civil judicature is 
suspended by rebellion, such crimes should not be generally 



force. In that case the Governor of Jamaica had issued a commission to 
an officer to command such of His Majesty's subjects as were armed, or 
might thereafter arm, for the defence of the settlers in the Bay of Honduras, 
a dependency of Jamaica. And the court said it was perfectly legal as a 
matter of law, necessarily from the veiy nature of a commission as Qovemor. 
" The Crown exercises its judgment as to the persons who, from time to 
time, shall haye the command in particular places, and the person who 
under the Crown is entrusted with the care of a whole province, must, from 
time to time, say who shaU exercise military command within any part of 
that district " {Bradley v, Arthur , 4 B. & C. 309). It was urged that the 
Crown had no power thus to grant the power to give commissions, but the 
court said, '* That looking at the Articles of War, it appeared to be taken 
for granted that the Crown had this prerogative ; and that not only the 
Crown itself, but also under certain circumstances the Governor may grant 
commissions and make appointments ; and in many cases it must be essen- 
tial and necessary that some person should be so appointed " (ibid). Now 
here, as the terms of the Governor's commission do not appear to have been 
required or referred to, this must have been held as a matter of abstract 
law, and a necessary incident of the power of government. And so it 
seems to be in principle, looking to the very object and origin of govern- 
ment, and the prerogative of the Crown, as already explained. And as 
upon this principle it is within the power of a Governor to issue commis- 
sions to raise and embody military force to defend the colony from invasion 
or rebellion, so, on the same principle it would be within his power to 
declare martial law if necessary, for the suppression of rebellion, or the 
defence of the colony, that being one of the prerogatives of the Crown, 
because necessary for those purposes; i, e,, when so nepessary. 
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triable and punishable by military tribunals, at all events if 
connected with the rebellion. And this, which at all 
events is in accordance with the spirit and principle of the 
enactments alluded to, appears to be the principle upon 
which martial law is declared in a colony, and applied to 
all classes, at all events as to crimes committed in the rebel- 
lion ; the principle being that men in arms in rebellion are 
soldiers, or liable by their own act to be treated as such (a). 
Independently of the formal legality of martial law, and 
treating the question more generally as one of necessity, 

(a) The 143rd Article of War, entitled " trial of civil offences by conrt- 
martial in places within our dominions beyond seas where there is no civil 
judicature." Any officer or soldier who may be serving in any place within 
our dominions beyond seas (except India) where there is no civil judicature 
in force by our appointment^ or by our authority competent to try such 
offenders, and who shall be accused of treason or of any other civil offence, 
which, if committed in England, would be punishable by a court of ordinary 
criminal jurisdiction, and not by a court-martial, shall be tried by a general 
court-martial appointed by the officer commanding-in-chief in such place, 
and if found gn^ilty shall be liable, in the case of an offence, which, if com- 
mitted in England, would be capital, to suffer death, or such other punish- 
ment as shall be awarded ; no such punishment to be carried into effect 
until confirmed by him. Now, in the first place, as to soldiers, this enact- 
ment would seem to apply where, although there is some civil judicature 
established, its jurisdiction is suspended by rebellion. And that is the 
view taken of it in Simmons on Court-Martial, 98, where he saya^ " Such a 
case arises on the proclamation of martial law " (i. e. as he doubtless means, 
on the state of things which alone allows of it), "for the jurisdiction of the 
courts of civil judicature being superseded, it is not in force, and con- 
sequently the jurisdiction of courts-martial arises over civil crimes com- 
mitted by soldiers/* Now this, be it observed, is just as opposed to the 
ordinary law in the case of a soldier as of a civilian. For the Mutiny Acts 
only apply to military offences, as mutiny, not rebellion or treason. And 
if these cases come under the enactment in question by reason of rebellion 
superseding the civil tribunals, then in the first place that makes it just as 
applicable in principle to civilians, and on the principle on which the pro- 
clamation of martial law at common law, either as to soldiers or civilians, is 
justifiable, so, as a man in arms against his Sovereign has always in law 
been deemed guilty of levying war, he is in law liable to be treated as a 
soldier, for it would be absurd to put the loyal soldier of the Crown in a 
worse position than a rebel. Hence, upon strict legal principles. Lord 
Brougham, in the case of Smith, in Demerara, laid it down that the procla- 
mation of martial law renders every man (t. e. every rebel) liable to be 
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there is abandant ground for laying it down, not only upon 
legal principle but judicial authority (a), that the Gtovemor 
of a colony, in a great emergency and in a season of 
imminent public peril, may safely resort to such measures 
jis may be honestly and reasonably deemed necessary for 
the public safety ; and whether, under the name of ** mar- 
tial law,'' or in the name of necessity, he may take all 
measures as are necessary for the repelling of invasion or 
the repression of insurrection ; but then, as practically such 
measures must be the measures of war, whether measures 

treated as a soldier ; a proposition, however, whieh perhaps would be more 
accurate if it ran thus: that the taking arms against the Crown renders 
every man liable to be treated as a soldier, and, therefore, brings him under 
martial law (and, of course, those who got others to do so or aided them in 
their rebellion, would come virtually under the same rules); and this is the 
view taken by Simmons, who, citing that doctrine of Lord Brougham, says 
it brings the supposed rebels under the above enactment, and renders them 
liable to be tried by court-martial for rebellion ; although at the same time 
the sentences — by virtue of that article — must be according to English law. 
And this does not seem in the least to depend upon any distinction 
between a Crown colony and any other, for a British subject, soldier, or 
civilian has in any of the Queen's dominions his rights as such, and 
the above enactment applies to any of the Queen's dominions. 

(a) This was remarkably illustrated in the great case of Mostyn v. FabrigaSy 
Cowper's Reports, 178, which has been singularly misunderstood. It was 
an action against the Governor of Minorca ; and he pleaded that the 
plaintiff was guilty of a riot and endeavouring to raise a mutiny among the 
inhabitants ; but on the evidence it appeared that the (Governor seized the 
plaintiff without any trial, and caused him to be imprisoned, without any 
reasonable or probable cause, or any of the matters alleged in the plea, or 
any act tending thereto ; so that it was a mere act of wanton violence and 
oppression, and it must be taken that there was no riot and no mutiny, and 
no pretence or excuse for what took place. And the language used by 
Lord Mansfield plainly implies that his judgment turned upon that ; and 
that if the plea had been proved, it would have been good in law. For the 
plaintiff's counsel said, " It is contended that the Governor governs as 
absolute sovereigns do. From whom does he derive this despotism ? Not 
from the king ; for the king has no such power, and, therefore, cannot 
delegate it to another. He did not sit either as a military or civil judge ; 
he heard no accusation, he entered into no proof, but in direct violation to 
all laws, and in violation of the first principles of justice ; he followed no 
rule but his own arbitrary will, and went out of his way to prosecute the 
innocent. If that be so, he is ree^onsible for the injury he has done. He 
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of lestraiut or repreasioiiy they resolve themselves really 
into martial law, which is neither more nor less than the 
law of war. 

The legality of martial law, assaming it to have been 
declared and exercised mider an honest, that is a sincere 
and reasonable belief, of its necessity for the public safety, 
is established, at all events in a practical sense, and in 
the ultimate result, by virtue of known principles of law. 
For the only way in which the parties executing it can be 
rendered criminally responsible in such a case, even for 

could no more imprison him for a year than he coald torture him. And 
Lord Mansfield said, " If the justification had been proved, the court might 
have considered it a sufficient answer ; and if the nature of the case would 
have allowed of it, might have adjudged that the raising of a mutiny was a 
good ground for such a summary proceeding.*' ** I can conceive cases in 
time of war in which a Governor would be justified though he acted very 
arbitrarily, in which he could not be justified in time of peace. Suppose, 
during a siege, or upon an invasion of the island, the Governor should 
judge it proper to send an hundred of the inhabitants out of the island, 
from motives of real and general expediency; or, suppose upon a general 
suspicion, he should take up people as spies, upon proper circumstances, 
laid before the court, it would be very fit to see whether he had acted as the 
Governor of a garrison ought according to the circumstances of the case.'' 
To lay down that a Governor is accountable only to God and his own con- 
science, and that he is absolutely despotic, and can spoil and plunder, and 
afifect Her Majesty's subjects in their liberty or property, with impunity, is 
a doctrine that cannot be maintained.** The other passages in that cele- 
brated judgment plainly imply that if rebellion had existed it would have 
been a defence. That too, be it observed, was an action, in which it is 
always a question of strict legal justification. It is not so in criminal pro- 
ceedings. ** It is certain no man ought to suffer criminally for an error in 
judgment'* (Lord Chief Justice de Grey, Mellor v. Seares, 2 William, 
Blackstone's Reports, 1144), though the party may be liable in an action to 
make compensation {ibid). The ease of SiUherland v. Murray (cited by the 
Court of Error in Johnstone v. Sutton, 1 T. R. 538), is, it was said, " strong 
to show that a person representing the king in all functions, civil and mili- 
tary, where the act complained of is expressly legal, shall answer for an 
abuse of his authority. There the defendant was Ctovemor of Minorca and 
Yice- Admiral, and had maliciously, and without probable cause, suspended 
the plaintiff, who recovered large damages." There the act which caused 
the mischief was the Governor's own act, (2) it was in time of peace, (8) it 
was without reasonable cause, (4) it was wilful and malicious. Liability, 
under the ciroumstance of all these conditions, is far from involving liability 
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deatbs inflicted, ifl by indictment for murder (a), on which 
the questioiiy even in strict hiw, will be not the bare legality, 
or legal authority of martial law, but the colour of 
authority ; and the honest belief in its existence, or, what 



under conditions totally different, and, indeed, the opposite in erery re- 
spect, and the judgment of the Lords rather goes to negative it. In an 
action, on a plea of justification, it is, of course, a question of strict legality; 
on an indictment for a felony, it is a question of malice or bad motive, 
which no doubt is sustained by showing wilful or careless illegality; and in 
ordinaiy times this might, in most cases, be presumed or implied from 
illegality. But in a criminal case it must be shown that there was a bad 
intention, and we find that well-known principle of the law expressly laid 
down in Fotter^s Crown Law, in iirhich, after saying there must be malice 
either express or implied, he says, ** I believe most, if not all, the cases 
which in our books are ranged under the head of implied malice, will, if 
carefully adverted to, be found to turn upon this single point, that the fiict 
hath been attended with such circumstances as carry In them the plain in- 
dications of an heart regardless of social duty, and fEitally bent upon mis- 
chief/' Therefore, although in ordinaiy times, illegality which would sup- 
port an action would probably support an indictment, if there were serious 
bodily injury or death, it would not necessarily be so in time of rebellion. 
If there is no rebellion, then illegality is presumed to be wilful, and wilful 
illegality goes to show bad intent. As in the case of WaU v. Mckcnamarat 
1 Term Reports, 536, and the cases there cited. Qovemor Wall, the plain- 
tiff in that case, was afterwards hanged for flogging a soldier to death, but 
there was no mutiny, and a murderoua intent was proved ; and the sentence 
was not death ; and it was really a murder under colour of a sentence to 
flogging. So in a case cited by Heath, J. W., 4 Taunt. Reports, 70, where 
action was brought against the officers of the Devon Militia for inflicting 
1,000 lashes, in consequence of the sentence of court-martial for a pretended 
mutinous act, which was not mutinous at all. In that case, Heath, J., said 
that if the man had died under the lash, all the members of the court- 
martial would have been liable to be hanged {ibid, *J*J), But these were 
cases of illegal punishment under ordinary law, and merely under colour of 
military authority. So in Frye v. Ogle, 4 Mc Arthur on Court Martial, p. 
269, the plaintiff had been guilty of no offence at all (Laurence, J., i Taunt. 
56). So in Warden v. Bailey, i Taunt. 60, where no mutinous expressions 
were heard, and no military offence committed ; and it was in time of 
peace, and Laurence, J., expressly distinguished a case in time of war and 
in face of the enemy (ibid). 

(a) On an indictment for murder, the question is not mere legality but 
felonious malice; and this Ib not proved by mere illegality, and at all 
events is negatived by proof of colour of authority, from which legality 
might honestly be inferred. There is no case pat in the books as one of 
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would come to the same thing, an honest belief in its 
necessity. And even in civil actions, on principles already 
explained, there might be a legal justification oo the 
ground of necessity, if not on the ground of the honest 
belief in it 



murder on account of the absence of authority, in which it was not to be 
inferred that the party was aware of the illegality. Thus in Foster^s Crown 
Law, after saying there must be malice either express or implied, he 
says, *' I believe most, if not all, the cases which in our books are ranged 
under the head of implied malice, will, if carefully adverted to, be found 
to turn upon this single point, that the iact hath been attended with such 
circumstances as carry in them the plain indications of an heart regardless 
of social duty, and &tally bent upon mischief.*' So in Eatfs Pleat of the 
Crown, speaking of the responsibility of the judge who pronounces, and of 
the officer who executes, a sentence, that writer says : — '' If the person 
who pronounced the sentence had no colour of authority at all, it is un- 
doubtedly murder in him and in the person who knowingly executed such 
a sentence. But if there be but slight colour, and the judge acted bona 
fide, and under a belief, though mistaken, that he had competent juris- 
diction, he could not, I think, be guilty of murder." The same principle 
has been followed in judicial decisions. This seems the meaning of Lord 
Chief Baron Macdonald in Qovemor Wall's case, which has been of late 
strangely perverted. It was a case (according to the evidence as believed 
by the jury) of an infliction of flogging (for a supposed mutiny), with such 
severity as to show that it was intended to cause death, which of course 
would be murder, for the sentence was not to death, and the intent was to 
cause death, so that there was guilty illegality and actual murder. Yet 
even in such a case as that the said Chief Baron laid it down, " When a 
well-intentioned officer is at a great distance from his native country, and 
it shall not appear that circumstances arise which may disturb and alarm 
the strongest mind, it were not proper that strictness and rigour should be 
required, where you find a real, true, and genuine intention of acting for 
the best for the sake of the public. He is not in a position for getting 
assistance and advice ; and if in those circumstances he should be some- 
what thrown off the balance of his understanding, and does not exceed 
greatly the line of his duty, allowance for such circumstances ought to be 
given to him. But, on the other hand, if he shall, by reason of his distance 
from control, wanUm with his authority and command, it will be the duty 
of the law to control it and keep it within bounds*' (28 St. Trials, 143). 
It is true it is laid down in RuneU on Crimee, that if any person wilfully 
and illegally puts another person to death, that act is, primft fiicie, murder 
unless it can be reduced either to manslaughter or excusable homicide the 
proof of which lies upon the party who caused the death. But to recon- 
cile this with the authorities, it must be supposed that the illegality is 
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The greatest judge (a) and the greatest statesmen, have 
equally laid it down, that the conduct of Governors or 
odiers in authority in distant colonies or dependencies, 
actings not as private individuals, of their own mere motion. 



wilfiil. So even in an action, in which the question is legality, the 
existence eren of reasonable grounds for belieying a necessity may amount 
to a justification. This was remarkably illustrated in the case of Wall t. 
Miicnamaray cited 1 Term. rep. 586, an action against the Lieutensnt- 
QoTemor of Senegambia, for imprisoning him for nine months at Qambia, 
in Africa. The justification was under the Mutiny Act for disobedience 
of orders (not in time of war), and the imprisonment was at first legal, 
but was aggravated by many circumstances of cruelty. Lord Mansfield 
said : " In trying the legality of acts done by military officers in the exer- 
dae of their duty, particularly beyond seas, where cases may occur without 
the poflsibility of application for proper advice, great latitude ought to be 
allowed, and they ought not to suffer for a slip of form, if their intention 
appears to have been upright The principal inquiry to be made by a 
court of justice is, how the heart Hood, And if there appears to be nothing 
wrong there, g^reat latitude will be allowed for misapprehension or mis* 
take. But, on the other hand, if the heart it wrong. If cruelty, malice, or 
oppreseion appears to have occasioned or aggravated the imprisonment, or 
other ii]gury complained of, they shall not cover themselves with the thin 
veil of legal forms, nor escape under the cover of justification, the most 
technically regular, from the punishment which is due to so scandalous an 
abuse of public trust.** Gockbum, C. J., in his charge in Kelson's case, 
said :— " Therefore, if you should be of opinion that this case is one in 
which the want of jurisdiction is either established, or is so fitr left a matter 
of question as that you think those who have exercised it ought to justify 
what they have done before a jury of their countrymen in an English court 
of 'justice, where every question will be carefully sifted, and the law care- 
fully ascertained and determined upon the most mature judicial delibera- 
tion, then, I say, however sorry we may be that gentlemen who have 
intended to do their duty, and who believed themselves to have been 
acting under a valid authority, should be made amenable at the bar of a 
criminal court for the crime of murder; yet, if they have taken upon them- 
selves to put a fellow-subject to death without lawful authority, they must 
be content to stand by the consequences of what they have done. If, in 
the exercise of an assumed power, they have, in putting this man to death, 
done that which the law will not justify them in doing, they must be 
amenable to the laws of their country.** But this language, it wiU be 
seen, is studiously vague, and only meant that the bill should be found. 

(6) Thus in Wall's case. Chief Baron Macdonald said : '' The case seems 
to me to be of peculiar importance ; for, on the one hand, as the Attomey- 
Qeneral has most liberally and most sensibly said, when a well>int^tioned 
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but in the discharge of great public duties, and the exer- 
cise of the greatest of all public trusts, the trust of govern- 
ment, are to be protected, rather than prosecuted, if, acting 
honestly in the discharge of that duty, not with wilful 
illegality, but acting in the belief that they are acting 
according to law, or under a necessity which might fairly 
be considered to override all ordinary law, they inflict 
injuries on individuals. 

At common law, Governors of colonies would practically 
be protected from civil or criminal liability in acts done 



officer UB at a great distance from his native country, having charge of a 
member of that country, and it shall so happen that circumstances arise 
which may alarm and disturb the strongest mind, it were not proper that 
strictness and rigour in forms and in matters of that sort should be 
required, where you find a real, true, and genuine intention of acting for 
the best for the sake of the public. You see they are in a situation distant 
from assistance and from advice ; in these circumstances, if a man should 
be so much thrown off the balance of his understanding as not to conduct 
himself with the same care and attention that anyone in the county of 
Middlesex would be required to do, and does not exceed greatly the just 
and proper line of his duty, allowance for such circumstances ought un- 
questionably to be given to him" (p. 143, 28 St. Tr.). Language which 
exactly accords with that of Lord Mansfield, even in a case of civil action. 
The principle is the same in civil or criminal proceedings, except, indeed, 
that there is this great distinction, that in a civil proceeding, where there 
must be a strict legal justification, it rests on bare legality ; whereas in a 
criminal proceeding there must be wilful illegality. The most illustrious 
statesmen, not less than the greatest lawyers, have laid down this principla 
Thus there is a passage from Lord Erskine's speech in the proceedings 
against Stratton, reported in the State Triala, vol. 21, in which he says, 
quoting the words of Burke, '* I am not ripe to pass sentenee upon the 
gravest public bodies entrusted with magistracies of great ifeight and 
authority, and charged with the safety of their fellow-citizens, on the very 
same title that I am. I really think that for wise minds this is not 
judicious ; for sober minds, not decent; for minds tinctured with humanity, 
not mild and mercifuL Who can refuse his assent to such admirable, 
manly sentiments ] What indeed can be so repugnant to humanity, sound 
policy, decency or justice, as to punish public men, acting in extremities 
not provided for by positive institution, without a corrupt motive proved, 
or even charged upon them. I repeat the words again, that every man's 
conscience may force him to follow me, without a corrupt motive proved, 
or even charged upon them ** (p. 1279). Citted by Mr. Hannen. 
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honestly, even though erroneously, in the discharge of their 
duty, and it would appear that this immunity would extend 
to acts, such as the declaration of martial law, or the direction 
of military measures of war, in case of a great public emer- 
gency, such as rebellion or invasion. The statute for the 
trial of Colonial Governors or other officers, in the service of 
the Crown, in colonies or dependencies beyond seas (a), in 
entire accordance with the spirit and principle of the com- 
mon law on the subject, assumes that they can only be 
criminally liable, either for acts in their official capacity, 



(a) The 11 & 12 WiU. III. e. 12, '<An Act to punish Gorernon of planta- 
tions in this Kingdom, for crimes committed by them in the plantations,** 
recites that due punishment is not provided for Beveral crimes and offences 
committed out of the realm, whereof diren Oovemors or Commanders-in- 
Chief of plantations and colonies within Her Miyesty's dominions beyond 
seas, haye taken advantage, and have not been deterred from oppressing Her 
Migesty's subjects, within their respective governments and commands, 
nor firom committing several other great crimes and offences, not deeming 
themselves punishable for the same here, nor accountable for such of their 
crimes and offences to any person within their respective governments and 
commands ; and enacted, that any Governor or Commander-in-Chief of any 
plantation or colony, within Her Majesty's dominions beyond the seas, 
shall be guilty of oppressing any of Her Majesty^i subjects within their 
respective governments or commands, or shall be guilty of any other crime 
or offence, contrary to the laws of the realm, or in force within their 
respective governments or commands; such oppressions, crimes, and 
offences, shaU be enquired if heard and determined in Her M2vjesty*s Court 
of King's Bench in England, or before such Commissioners and in such 
county of the realm as shall be assigned by Her Majesty's Commissioners, 
and that such punishment shall be inflicted for such offenders as are usually 
indicted for ofienoes of like naturo committed in England.* The reason 
of this statute was, as is stated, the legal maxim that the trial of crime is 
local, and that a crime can only be tried in the country where it is com- 
mitted (Jtofphad V. Verela, 2 W. Blackstone's rep. 988), though it is other- 
wise of civil rights of action for personal injuries, which may be tried in 
England, though they arose abroad {Mogtyn v. Fabrigas, Cowper^ Reports). 
As Lord Mansfield observed in that case, the statute said nothing about 
actions, for that reason. It is restricted to acts of oppression, that is wilful 
op^ssion, such as similar acts in a justice of peace in this country, for 
which a criminal information would lie at the suit of the King, as for an 
offence against justice, and an abuse of a high ofBce; for which no private 
action will lie, or to crimes c<Hnmitted in acts out of the scope of their 



176 MABTIAL LAW IK THE COLONIES, 

which can be called oppressive ({. e., according to the 
ordinary tenor and meaning of terms, wilfully or cul- 
pably oppressive) ; or for crimes altogether out of the 
scope of their office ; which, again, implies conscious crimi- 
nality. And these statutes, the scope of which is only 
procedure and place of trial (for which reason they do not 
apply to actions), only affirm and follow out the common 
law upon the subject 

These statutes (a) undoubtedly imply and affirm that 

office, for which indictment would lie in the colony, and hence the statute 
provides two modes of procedure, adapted to these two classes of offences : 
the one, the Eling's Bench, i. «., by criminal infommtion ; the other, by 
indictment at the assizes or before any court of oyer and terminer, by 
general or special commission. But the Act applies only to crimes. 

(a) The 42 Qeo. III., c. 85, recites that persons holding and exercising 
public employment out of Great Britain often escape punishment for 
offences committed by them, for want of courts having sufficient jurisdic- 
tion, by reason of their departing from the country where such offences 
have been committed, and that such persons cannot be tried in Great 
Britain for such offences as the law now stands (i, e., except under the 
prior Act which applied only to Governors and military Commanders), and 
enacted, that if any person who shall hold or exercise any public station or 
office out of Great Britain shall commit or be guilty of any crime, mis- 
demeanour, or offence, in the execution, or under colour, or in the exercise 
of such station or office, every such crime, misdemeanour, or offence, may 
be prosecuted in the court of ELing's Bench in England, either upon an 
information exhibited by the Attorney-General, or upon an indictment 
found, in which the crime, offence, or misdemeanour may be laid or 
charged to have been committed in Middlesex, and all such persons shall, on 
conviction, be liable to such punishment as may, by any laws now in force 
or Acts that may be passed, be inflicted for any such crimen misdemeanour, 
or offence, committed in England, and shall also be liable, at the discretion 
of the court of King's Bench, to be adjudged to be incapable of serving 
the Crown in any other office or station, civil or military ; and then the 
Act goes on to provide for the obtaining of evidence concerning the 
matters charged, by examination of witnesses abroad, and it also extends 
to actions against persons in such positions for felse imprisonment, the 
provisions of the statute giving certain statutory protection to magistrates 
sued for such causes of action. The Act, it will be observed, is in pari 
materia with the other, and the purview of it is procedure only ; it does not 
alter the law as to civil or criminal liability, and, as to the latter, it ex- 
pressly provides that no punishment shall be inflicted save such as might 
be inflicted for any such crime, misdemeanour, or offence committed in 
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persons in such positions, may be guilty of '^ crimes, mis- 
demeanours, or offences/' in the execution or under colour 
or in the exercise of their station or office ; but then they 
equally imply and affirm, from the very use of such terms, 
that there must in such case be wilful and culpable miscon- 
duct or oppression ; and those terms are utterly inapplicable 
to acts done honestly, even though erroneously, in the dis- 
charge of their public duties and functions, least of all to 
their acts, in the exercise oi those functions and discharge 
of those duties upon some great emergency, for the sake of 
the public safety. Such acts are as much within the scope 
of their duty, as the most ordinary acts in the exercise of 
their authority. 

England againat the common law or any subsequent statute. Now, at 
common law, a justice of the peace or magistrate is liable ciyilly for any act 
in ordinary times beyond his jurisdiction, t. «., such an act as according to 
law he had no power to do under any circumstances, as in granting general 
warrants, and the same principle applies to ministers or Goyemors. But 
for any act within his jurisdiction, i. e,, which he might do under certain 
circumstances, he is not liable even civilly, though he act erroneously, as in 
adjudging a weapon to be a gun, or a military weapon, when it is not so 
{BrUtain v. Kinnard, 1 Broderick & Bingham's Reports). It is to be 
observed, that upon this latter Act it has been held, that it did not apply 
to an ordinary felony, but only to any crime or offence in the execution or 
under colour of it (which was evidently read^ being all one sentence --as 
if it were in execution, that is to say, under colour of the office), and there- 
fore, that it did not apply to a felony in execution or pretended execution 
of the office {Rex v. iihawe, 5 Maule & Selwyn's Rep. 405). The reason 
of the thing, said Lord EUenborough, would lead us li priori to conclude 
that the jurisdiction as to trial of felonies should be restrained to the local 
court. The object of the Act was in the same spirit as the Act of 
Will. III., to protect Her Majesty's subjects against the criminal and 
£raudulent acts committed by persons in public employments abroad in 
the exercise of their employments, and reach a class of public servants 
which the stat. of Will. III. did not reach, and to place them in pari 
delicto with Governors. It has no reference to felonies, in spirit or letter 
(ibid). From this it would seem to follow that the legislature never con- 
templated that a Qovemor could be guilty of felony in the course of the 
execution of his office, at all events, in its honest exercise. And it is to 
observed, that although an indictment lies against a public officer at 
common law for wilful breach of duty {Bex v. Holland, 5 Term Reports, 
607), or for acts wrongfully done under colour of their office, or under pre- 

N 
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But, at all events, if the Crown approves what has been 
done, even although there may have been some excess 
through error of judgment, for which the Governor and 
military Commander are held responsible ; then, inde- 
pendently of the legality of the proclamation of martial 
law, and of all acts done under it by military orders, there 
will be, upon the principles that have always been laid 
down, a bill of indemnity (a), which^will be a legal bar to 



tence of acting in exercise of it {Bex v. Ddbhmy 7 East's Bep. 218), and 
there may be a criminal information against a magistrate for acting cor- 
ruptly (^Rex v. Blanchwrd, i Law Journal (N.S.)} Magistrates' cases, 241), 
yet there must be distinct evidence of the bad motive, and mere irregular 
or improper conduct, as acting without evidence, will not suffice (ex parte 
Fentimanf 2 Adolphus & Ellis's Keports, 127). It is only when the Act is 
void in toto that it subjects him to an action (Qroom v. Forester, 5 M. & S. 
314). 

(a) Thus, in the case of Jamaica, there was a Boyal Commission of 
Enquiry, reciting that it had been alleged that disturbances had broken 
out in the island, and had been suppressed, and the disturbances and sup- 
pression had been attended with ^eat loss of life, and that excessive and 
unlawful severity had been used in the course of such suppression : and 
then it directed that full and impartial enquiry should be made into the 
origin, nature, and circumstances of the disturbances, and with respect to 
the measures adopted in the course of their suppression. And the Com- 
misaioners, having reported that the declaration of martial law was justified, 
but that it was continued too long, and that the punishments were exces- 
sive, a bill of indemnity was allowed : " That all personal actions and 
suits, indictments, informations, attachments, prosecutions, and proceed- 
ings, present or future whatsoever, against such authorities or officers, 
civil, military, or naval, or other persons acting as last aforesaid, for or by 
reason of any matter or thing commanded, ordered, directed, or done since 
the promulgation and publication of the proclamation of martial law afore- 
said, whether done in any district in which martial law was proclaimed, or 
in any district in which martial law was not proclaimed, in furtherance of 
mctrtiaJ law, that is to say, on> from, and after the thirteenth day of October 
last past, and during the continuance of such martial law, in order to sup- 
press the sadd inswrrection and rebellion, and for the preservation of the 
public peace throughout the island, shall be discharged and made void. 
And that every person by whom such act, matter, or thing shall have been 
advised, commanded, ordered, directed, or done for the purposes aforesaid, 
on, from, and since the said thirteenth day of October, and during the 
existence of such martial law, shall be freed, acquitted, discharged, and 
indemnified, as well against the Queen's Most Gracious Majesty, her heirs 
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all actions or indictments for acts done honestly in the 
suppression of the rebellion. And thus, practioadly, the 
same result is arrived at in another way. But, upon the 
other hand, this would not preclude the Crown from pro- 
nouncing any censures upon the conduct of the Qovemor 
m proclaiming or declaring martial law, or the conduct of 
the Governor or military Commander in continuing or 
directing its execution, or for not properly controlling its 
execution. 

Whether, therefore, by reason of formal legality or by 
reason of practical immunity ; whether on the ground of a 
prerogative grounded on necessity, or of the necessity on 
which the prerogative is grounded, it would appear to be 
the duty of a Colonial Governor to take all necessary means 
and measures to suppress rebellion. Within the last 
few years an eminent and experienced statesman has, in 

sad mieeeflBon^ as agaiiiat all and erery penonB or penon whomsoerer." 
But, upon the other hand, the Crown, while it affirmed the legality of all 
acts done nnder military orders under martial law within the district, and 
deelared the btli of indemnity only neoessaiy as to acts done without 
Olden or beyond the district, eensured the Governor for continuing mar- 
tial law too long, and for not properly controlling its execution. The 
piroelamation there was under a local Act, which allowed it for not longer 
than a month, and the prodamation deelared that ** martial law shall pre- 
TBil ; and that our military forces shall have all power of exercising the 
lights of belligerents against such of the inhabitants of the said county, 
except as aforesaid, as our said military forces may consider opposed to 
wa Qoyeinment and the weli*being of our loving subjects.'* The Gommis- 
sionen and the Crown were of opinion that under this proclamation mar- 
tial law was rightly maintained for a month, but that its execution ought 
to have been controlled and restrained, and terminated when the rebellion 
was subdued. It is manifiost, therefore, that the question resolves itself 
practically into one of the approval of the Crown as to the control and 
amtmuanoe of the measures of suppreesion, and that if the Crown approves 
there will be practical immunity. And although, no doubt, in the view of 
the Autiior and of the law advisers of the Crown on the case in question, 
the deelaration of martial law carried with it legal immunity fbr all acts 
done under military orders, it is to be borne in mind, that practically there 
can be no actual inununity, no security against being vexed and harassed 
by prosecutions or aetions, unless there is a bill of indemnity, which, no 
doubt, is meant when it is said that a bill of indemnity is neceaeary. 

n2 
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clear and emphatic terms (a), upheld the doctrine that it is 
the right and duty of a Colonial Governor, on the occasion 
of a rebellion of a race or class which threatens to be 
formidable, to declare martial law, and maintain and exe- 
cute it, not only until actual insurrection or resistance has 
ceased, but until the danger is past, and until peace and 
confidence are restored. And on that occasion the most 
eminent lawyers, as well as the most experienced states- 
men, concurred in entire approval of the conduct of the 



(a) Lord Russell, whose name, it need not be added, is a guarantee for 
the maintenance of constitutional doctrine, and a sufBcient answer to the 
nonsense which has been uttered on the subject, as if it were connected 
with '* despotism.** As if there were anything despotic in the exercise of 
the great right of social self defence I In the case of Ceylon, the duty of a 
Colonial Governor under such circumstances was thus described by the 
experienced statesman at the head of the Government : ** Be it observed 
that the news of that insurrection came suddenly upon the Gk)vemor. He 
immediately sent for an officer, to whose discretion and whose experience 
he might well trust. He acted according to that opinion. He immediately 
saw the General commanding the forces. He took means by which troops 
should be at once sent to the points at which the insurrection had broken 
out He took other means by which the rebels might be promptly met 
and the rebellion promptly suppressed, and, in order to do that more 
effectually, with the concurrence of the General and the Queen's Advocate, 
he prodaimed ma/rtial law in that district cf the colony which io<u disturbed. 
The effect was immediate and most salutary ; because in a few days the 
armed resistance had ceased. But T must admit that it is a most serious 
resolution to come to, the establishment of martial law in any district or 
in any part of a colony. But the Governor had to. consider that if, on the 
one hand, martial law cannot be continued without the risk of punishments 
which may reach not the most guilty, but those who have appeared in 
arms, and are guilty according to the law of high treason and rebellion ; 
on the other hand, the consequence of revising to continue martial law, 
even to put it in foroe, may be this, that rebellion may gain ahead ; that 
insurrection, which at first is weak and may be easily crushed, may become 
formidable ; that the. whole order of the colony maybe destroyed; that 
the allegiance which is due to the Crown may be withheld ; that property 
to an indefinite extent may be spoiled and ruined ; but, above all, that 
humanity, for the sake of which martial law was withheld, that humanity 
itself may be lost sight of, and many more lives may be lost in the 
struggle that may ensue than would have been lost if martial law had for 
a few wcckB been continued.'* On that occasion it was objected, that mar- 
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€k)vemor in declaring and exercising martial law for the 
suppression of the rebellion ; and affirmed, on the one 
hand, its entire legality, and, on the other hand, its sound 
policy, with reference even to considerations of humanity. 
And as the view thus taken was arrived at with regard to 
such large considerations, and was based upon necessity, 
upon policy and humanity, it is obvious that it could not 
have had any reference to the mere circumstance that it 
was the case of a Crown colony ; which, for reasons already 
suggested, seems to be quite immaterial ; and which, at all 



tial law had been continued for ten weekg, although the rebel force 
assembled at one time to attack were defeated, driren back, and digpersed. 
It was admitted that the Qorernor was not to blame for the step he had 
taken. But it was objected that he continued martial law. Lord RuBsell, 
howeyer, replied that he acted in concert and with the advice of his Execu- 
tive Council in this respect, and that there was a preponderance of opinion 
in the Council in favour of continuing martiiil law, and that the Mijor. 
General commanding the district, above all, was strenuous in advising that 
the operation ot martial law should be continued. And Lord RuaseU 
vindicated this course, and said the Governor was right to take the 
deliberate advice of his Executive Council, of those who were best ac- 
quainted with the colony, and with their advice to continue martial law. 
Lord Russell in Parliament used the following language, which remarkably 
resembles those of Lord Mansfield already cited ; and Lord Grey, Lord 
Cottenham, and Lord Campbell, supported the same view {vide ante), " In 
the U»t despatch which the Secretary for the Coolnies (Earl Grey) wrote, he 
stated that Her Majesty's Government still believed that the Governor was 
guided by opinions which he had conscientiously formed— supported as 
he was by those who ought to advise him in the colony — that in proclaim- 
ing martial law, and in punishing those who suffered, he was acting, as he 
believed, in the only way that could maintain the tranquillity of the 
country, and provide for the welfare of Her Majesty's subjects. That, sir, 
is our belief It is our belief that when you send |a Governor to a distant 
part of the globe— when you find that he is zealously performing his duty— 
when you find that he is endeavouring by all the means in his power to 
preserve the colony in allegiance to Her Majesty, and at the same time is 
consulting the peace, the welfare, the prosperity of such colony— we think 
thai confidence ought to be held out to that Governor, that confidence 
ought to be placed in him, and that we ought not, as a Government, to 
attempt to throw any censure upon questions upon which we believe, if 
if there could be any difference of opinion, he is more likely to judge 
right from the circumstances before him, and the assistance of his advisers. 
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events, was not alluded to or relied upon by these eminexit 
authorities as in any degree the ground of their dedsion. 

Upon the principles here laid down, that is to say, 
either upon the ground of a prerogative in the Crown, 
arising out of necessity for the public safety ; or, on the 
ground of that necessity, it would appear to be the right 
and duty of a Colonial Governor, in an emergency such as 
to raise a real case of necessity, arising out of a fearful and 
fonnidable danger, to declare the state of war, and use 
and exercise the means and measures of war, which, in 
reality, by whatever name it may be called, comes in sub- 
stance to martial law. And as, whether it is put on the 
ground of prerogative arising from necessity, or on the 
ground of the necessity itself, it can make no practical 
difference in this respect, that in neither case can it pro- 
perly be done, unless in a case of necessity, and in either 
case it can only be done under the authority of the execa- 
tive, so it should seem that, on the same principle, it can 
make no substantial difference whether there is or is not 
any local act or ordinance allowing of it (a). For, on the 

than we should be able who form our judgments of them at a distance. I 
believe we came to a right conclusion on that subject ; and I belieye that, 
looking at colonial government in general, this House ought to oome to 
that conclusion. I believe that if at the first beginning of an insurrection 
a Governor were to say to himself, * I must take care how I crush the 
rebellion ; I must be careful how I punish the oficnders ; I may be l»'oaght 
before a Committee of the House of Commons ; I may be censured by the 
Government under which I serve ; I may undergo the pains and penalties 
of a resolution of the House of Commons, and, therefore, I must be care- 
ful not to extend the verge and boundary of strict law.' I believe if yon 
teach such a lesson to your Governors, while you will diminish their 
energy — ^while you will diminish the security of Her Majesty's subjects in 
the colony, you will do nothing for humanity. On the contrary, whenever 
an insurrection springs up, you will have a long and bloody contest — ^you 
will have the lives of Her Majesty's troops sacrificed on the one hand, and 
you will have the lives and property of innocent colonists destroyed or 
endangered on the other ; and, for my part, I must say I think it better 
that one guilty man should suffer, than ten innocent men should suffer 
death." 
(a) The above is, no doubt, the ground of the following circular despatch 
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one handy if there be, then, whatever be its termsy however 
loose or large, and whatever its effect as to bare legality, a 
Gk>vemor cannot escape responsibility to the Crown, if he 
put it in execution without an adequate necessity ; and, on 
the other hand, even if there be no such act, he need not 
fear his responsibility to the Crown or to Parliament, if he 
do no more than may fairly, in the exercise of an honest, even 
if in some degree erroneous judgment, be deemed necessary 
and expedient for the public safety. If there be a local Act 
or ordinance, the Oovemor, even though it confers legality, 

of Lord CarnaiToii to the Colonial Oovemon, dated January 80th, 1867, 
on the gabject of martial law, which was presented to both Houses of 
Parliament by command of Her Mi^esty : — '' Sir, — AlUkoogh I do not know 
tiiat there exists in the colony nnder your goremment any law authorizing 
the proclamation of martial law by the Goremor, I think it advisable to 
oommnnieate to you, for your information, and, if necessary, for your 
guidance, an extract of a despatch addressed by me to the GoTcmor of 
Antigua, in which I hare stated the riews of Her Mijesty's Oovemment 
on this subject. ' An enactment which purports to invest the Executive 
Qovemment with a permanent power of suspending the ordinary law of the 
colony, of removing the known safeguards of life and property, and of 
legalizing in advance such measures as may be deemed conducive to the 
establishment of order by the military officer chaiged with the suppression 
of distorbances, is, 1 need hardly say, entirely at variance with the spirit of 
English law. If its existence can in any case be justified, it can only be 
because there exists such a state of established insecurity as renders it 
necessary for the safety and confidence of the well-disposed that, in times 
of national emergency, the Government should possess this extraordinary 
facility for the suppression of armed rebellion. But whatever apprehensions 
or disturbances may exist in any of Her Majesty's colonies, it is certain 
tiiat no such chronic 'insecurity prevails in any of them, and in no colony^ 
therefore, should the power g^ven by the present law to the Gk>vemor of 
Antigua be suffered to continua I think it, therefore, necessary to repeat 
the ixistmctions g^ven by my predecessor, and to request that you will 
cause to be submitted to the Legislature an Act repealing so much of the 
law as authorizes the proclamation of martial law. I have only to add, that 
in giving yon these instructions. Her Kfgesty's Government must not be 
supposed to convey an absolute prohibition of all recourse to martial law 
under the stress of great emergencies, and in anticipation ot an Act of 
Indemnity. The justification, however, of such a step must rest on the 
pressure of the moment, and the ChvenMT cannot by any instructions he 
jrdieved from ike obligation of deciding for kimedf, under that pressure, 
whether the responsibility of proclaiming martial law isorts not greater than 



184 KARTIAL LAW IK THE COLONIES: 

will have to justify to the Crown the propriety of his con- 
duct in. carrying it out ; and, on the other hand, if there be 
no such Act, then, whether or not the law confers legality, 
either because the common law allows martial law, or 
because it does not extend to the colony, the Governor, 
while equally having to justify his conduct to the Crown, 
will, if he has really acted under an honest and reasonable 
belief of necessity, be protected by a bill of indemnity. 

It is manifest, therefore, that the question practically- 
resolves itself into one of approval or disapproval by the 



that of refraining from doing ao,*" It is conoeiyed, that in the laat pasmgo 
lies the real pith and meaning of the despatch, and that it ia directed to 
the danger supposed to arise from the existence of an enactment absolute 
and unlimited in its terms. The terms of the Jamaica Act, for instance, 
were rather general : " That the Governor shall be authorized, with advice oC 
a council of war, in the event of disturbance or emergency of any kind, to 
declare any district under martial law,** and no doubt it was to enactmenta 
of this nature the above dispatch alluded. It will be noticed that it dis- 
tinctly states the duty of the Governor to declare martial law if necetaary^ 
and though it speaks of ^* trusting to a bill of indemnity," it must not be 
supposed that it assumes the entire illegality of martial law, for then it 
would be opposed to all the authorities on the subject, including that <^ 
Cockbum, C. J., in his charge in the Jamaica case, who denounces the idea 
of wilful and wholesale illegality, and lays down (as the h uthor had done in 
his book) that it is only casual and incidental illegality which is the proper 
subject of a bill of indemnity, and this, no doubt, is what the despatch 
alludes to. In a recent debate upon the subject, the late Under Secretary 
for the Colonies was reported to have said, that, but for such an Act^ 
martial law could not have been declared, and that there would have been 
no necessity for a Commission of Enquiry into its execution. But this was 
a double error, for the Lord Chief Justice said in his charge, that if ever 
there was a case for martial law that was the case, and according to the 
above despatch, and the opinion of the Commissioners and the Secretary of 
State, it would have justified its declaration without an Act; and, on the 
other hand, the existence of the Act did not prevent the Crown from 
issuing a Commission of Enquiry into the conduct of the Governor, and 
pronouncing upon its wisdom and propriety. And it is conceived that the 
existence or non-existence of such an Act makes, in substance, no differ- 
ence ; for if there be such an Act» the Governor will have to justify his 
conduct to the Crown, and if there be no such Act, and be such a case as 
requires measures of war, he need not fear that, on any view of the law, he 
will have an ample immunity, whether or not by bill of indemnity. 
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Crown, of the measures taken for the suppression of a 
rebellion. Assuming that, whether by virtue of the royal 
prerogative, grounded upon necessity for the public safety, 
and therefore vested in the Governor of a colony, as neces- 
sarily incident to the power of government, or by virtue of 
that necessity on which the prerogative is rested, there 
is any power, either at common law, or by any local act or 
ordinance, to declare the state of war, and exercise martial 
law, or take all the measures of war for the suppression of 
a rebellion ; the circumstances under which such a measure 
would be justified have recently been laid down and 
described upon the very highest authority (a). The cir- 
ca) Thus, in the recent case of Jamaica, which, from ita having been the 
aabjeet of enquiiy by a Royal Commiaaion, la ralnable; the rebellion 
began by an insorrectionaiy outbreak, an armed attack upon the magiatiacy 
and troops, and an abaolute maaaacre. While the Tolonteers were under 
arms at the Court house during the sittings of the court, the peasantry in a 
large body came into the town, first attacked a police-atation, and took 
possession of the anna, the police at the time being at the Court-house. 
The mob then advanced to the Parade, where the Tolunteera were drawn 

^ up. The magistrate began to read the Riot Act, the mob adranced 
close to the volunteers, when the yolunteers fired, and some of the mob 
were killed. Several gentlemen were killed, and others wounded. The 
Court-house, school-bouse, and the fort-houae were burned down. The 
police force was disorganised. The prisoners in the district prison were 
liberated. The insurrection then spread in a diflTerent direction. The 
actual rising of the negro population took place at a different point of the 
island, and it rapidly extended from that point along the coast line of one 
end of the island for some fifty miles, until headed and turned by the land- 
ing of troops, and it was also at the same time spreading to the north-west, 
until cheeked by meeting the troops. Under these conditions, and knowing 
the insecure and unprotected state of the entire colony, and the small force 
available for our defence, in the event of any general rising taking place 
simultaneously, it was deemed a matter of absolute necessity and self- 

^ defence to proclaim martial law in the district where it existed and con- 
tiguous thereto. The council were unanimous in that view. And it ia 
necessary to bear in mind that there were only 600 men engaged in 
quelling a rebellion in districts tenanted by a population of some 40,000, 
and comprising upwards of 500 square miles of country. Nor must it be 
forgotten that nearly the whole of the population, if not in actual rebellion, 
were sympathising with the rebels, and taking no steps to arrest its progress 
or aid the authorities. Under these eireumstanees, the Royal Commia- 
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cumstances appear to be these: either the acttial oocuf- 
rence of an outbreak, or, at all events^ positive evidence of 
its imminence, and evidence of a planned resistance to 
lawful authority, with overt acts in preparation for such 
resistance; the existence of circumstances in the popula- 
tion, showing a certainty that the insurrection, if com* 
menced, would be likely to spread with rapidity ; a great 
deficiency of military power, and a great disparity between 
th^ forces on the side of loyalty and rebellion ; an evident 
danger, in short, to the State, and a peril so sudden and 
so formidable as to amount, in a reasonable sense, to a 
necessity. 

sionera reported, concenung the measures adopted for suppreaaiiig the 
insarrection: ''With the fall knowledge of all that has occurred, we are, 
neverthelessy of opinion that, upon the information before them, and with 
the knowledge they possessed of the state and circumstances of the island, 
the Council of War had good reason for the advice which they gave, and 
that the Goyemor was well justified in acting upon that adyice." And 
they thus stated the ground of their judgment: — '* 1. That the disturbances 
in St. Thomas-in-the-East had their immediate origin in planned resistance 
to lawful authority. 2. That the causes leading to the determination to 
o£fer that resistance were manifold : that the principal object of the disturbers 
of order was the obtaining of land free from the payment of rent ; and that 
gome, moreover, were animated by feelings of hostility towards political and 
personal opponents, while not a few contemplated the attainment of their 
ends by the death or expulsion of the white inhabitants of the island, 
3. That though the original design for the overthrow of constituted autho- 
rity was confined to a small portion of the parish of St. Thomas-in-the- 
East, yet that the disorder, in fact, spread with singular rapidity orer an 
eztensiye tract of country^ and that such was the state of excitement prevail- 
ing in other parts of the island, that had more then a momentary saeoess 
been obtained by the msurgents, their ultimate overthrow would have been 
attended with a still more fearfiil loss of life and property." The Comioia- 
sioners thus expressed their general opinion upon the question: " We think 
that the greatest consideration is due to a Qovemor placed in the circum- 
stances in which Governor Eyre was placed. The suddenness of the insur- 
rection, the uncertainty of its possible extent, its avowed character as a 
contest of colour, the atrocities committed at its first outbreak, the great 
disparity of numbers between the white and the black population^ the real 
dangers and the vague alarms by which he was on every side surrounded, 
the inadequacy of the force at his eommand to secure the superiority in 
every district, the exaggerated statements which reached him continually 
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Whether the declaration of martial law be, by virtue of 
a local act or otherwise, strictly legal or not ; it must be 
remembered that, as the declaration of martial law by 
the Governor of a colony is an act done by him in the 
execution of his office as a representative of the Crown, he 
is of course responsible to the Crown ; and if upon his dis- 
patches sufficient- ground appears for censure, such censure 
may be pronounced ; or, if not^ and there are complaints 
made as to the execution of martial law, and the absence 
of a proper control over it, it is within the competence of 
the Crown to issue a commission of inquiry (a) as to the 
declaration and execution of martial law, and the measures 



from distant parts of the Uland, the yicinity of Hayti, and the &ct that a 
civil war was at the time going on in that country ; all these circamstances 
tended to impress his mind with a oonyiction that the worst consequences 
were to be apprehended from the slightest appearance of indecision." And 
the Secretary of State wrote, ''In the conclusions at which you have 
arrived. Her M%jesty*s Oovemment generally concur, and they think that, 
looking at the singular rapidity with which disorder spread over an exten- 
sive tract of country, and to the state of excitement prevailing in other pacts 
of the island, the ultimate defeat of the insurgents would have been 
attended with a still more fearful loss of life and property had they been 
permitted to obtain a more than momentaiy success/' And he added, " As 
regards the proclamation of martial law under the Island Act of 1844, Her 
Majesty's Oovemment agree with you that the Council of War had good reason 
for the advice which they gave, and the Govemorwas well justified in acting 
upon that advice.'* And the Lord Chief Justice of England stated that *' if 
ever there was a case for martial law, this was that case " {Charge), 

(a) The commissions of officers are held at pleasure, and the Sovereign, 
by his prerogative, has the right of appointing what is called a court of 
enquiiy (vide Sir John Mordaunt's case, Sir John Mander's case, and Lord 
Torrington's case— 3fc^r<Aur on Churt-Martial^ vol. i. p. 109, in 4th 
Edition). And military law recognises all disorders and neglect which 
officers and soldiers may be guilty of, though not specified in the Articles 
of War ( WHUama* Martial Law, 143). In cases of this kind, the Com- 
mander-in-Chief may direct a court of enquiry instead of a court-martial; 
or the Secretary of State a commission of enquiry, which, instead of being 
the exercise of an act of severity, is very frequently an act of tenderness to 
the party (Dallas, C. J., Home v. L&rd Bentincky 2 Brod. & Bing. rep. 160). 
The proceeding is, therefore, in its very nature, a proceeding by the Com- 
mander-in-Chief (or Secretary of State), for the purpose of obtaining that 
information, which he is bound to obtain, as to the conduct of every officer 
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taken for suppression of the rebellion ; and, on the report 
of the Commissioners, to take such further course as may 
appear proper. 

Assuming that there has arisen such a rebellion as may 
constitute a case for the declaration of martial law, or for 
recourse to the means and measures of war, in order to its 
suppression, as that is a course to be taken by the 
Governor upon his responsibility, so he is the supreme 
authority in the colony, and is regarded as responsible for 

holding a commission in the army, in furtherance of the exercise of his 
public duty, upon the result of such enquiry, whether the enquiry is to 
cease in the first instance, or whether it is to lead to any ulterior measure 
(ibid). The report is, in its nature, a confidential communication, in con- 
sequence of a direction by him, for the information of his oton conscience in 
the exercise of his public duty {ibidj 163). It is on this principle that 
memorials to the Secretary of State are, although defamatory, if not 
wilfully and maliciously injurious, privileged or protected {Farman v. IveSy 
5 B. & Ad. 642; Blagg v. StuaH, 10 Q. B. rep. 907; Rex v. BaiUie, 21 
Howell's State Trials, 1). The Secretary of State is the ordinary channel of 
communication between the Sovereign and the subject, and a memorial to 
l^e Secretary of State is virtually a communication to the Sovereign. Her 
Majesty can direct an enquiry into the conduct of any of her servants and 
ministers, and a memorial to the Secretary of State may be, in effect, a 
petition for such enquiry. Her Majesty cannot personally make the 
enquiry ; and upon a petition to the Queen, she might direct it to be made 
(Lord Campbell, C. J., Harrison v. Bush, 6 Ellis & Blackburn's Reports). 
Thus, in the Jamaica case, the following commission was issued: — 
*' Whereas, it is alleged that great disaffection hath prevailed in our said 
island, and that sundry evil-disposed persons have concerted the destruction 
of other our subjects resident therein ; and whereas grievous disturbances 
have broken out in our said island, and have been suppressed, and the said 
disturbances and suppression have been attended with great loss of life, and 
it is alleged that excessive and unlawful severity has been used in the 
course of such suppression ; and whereas it greatly concerns us that fiiU 
and impartial inquiry should be made into the origin, nature, and circum- 
stances of the said disturbance, and with respect to the measures adopted 
in the course of their suppression ; and whereas it is requisite for the suffi 
ciency of the said enquiry that it should be conducted by persons not 
having borne part in the government of our island during the existence of 
the said disturbances nor in the suppression thereof." And then the Com* 
mission appointed Commissioners for the purpose of making such enquiry: 
'* And by all lawful ways and means to prosecute the enquiry, and to collect 
evidence in our said island respecting the origin, nature, and circumstances 
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general control over its execution or its duration (a) ; 
although, as the measures to be taken are military, and 
under military authority, their particular direction and 
regulation must be for the military Commander, and he is 



of the said disturbances, and respecting the means adopted in the course of 
the suppression of the same, and respecting the conduct of those concerned 
in such disturbances or suppression ; and we do f^uire you to communi- 
cate to us, through one of the principal Secretaries, of State, as well the 
SBkid evidence as any opinions which you may think fit to express thereupon." 
And the commission, after sitting for some time in Jamaica, reported 
upon the nature of the disturbances, and how far they were rebellious, and 
of a nature to require martial law for their suppression, and also upon the 
nature of the measures taken under martial law, and on their duration and 
oontinuance. And they reported, in effect, that the declaration of martial 
law was justified, and its maintenance for the entire period (one month) for 
which it was proclaimed, although they thought that its execution ought to 
have been stopped earlier than it was. And as the statute only in general 
terms aUowed martial law to be declared, leaving it to the €k>yemor to 
exercise his discretion as to its duration and continuance, the report is 
equally applicable in all cases, and is therefore made the foundation of the 
following pages. 

(a) On a recent occasion, the Secretary of State, in a dispatch already 
cited (vide ante, p. 12), acknowledged, "that, in the instruction to Colonial 
Governors, no reference is made to the possible occurrence of such an emer- 
gency as that in which he was placed." And he added, ** How far it may 
be possible to frame general instructions which might assist the €k>vemor 
in the case of future disturbances arising in any colony, is a subject which 
will receive careful consideration at the hands of Her Majesty's Govern- 
ment." But in a later despatch, already quoted (jvide ante, p. 32), the 
Secretary of State declared that the Governor must exercise his own dis- 
cretion without instructions : " The justification of a measure must rest on 
the pressure of the moment, and the Governor cannot, by any instructions, 
be relieved from the obligation of deciding for himself under that pressure, 
whether the responsibility of declaring martial law is or is not greater than 
that of refraining'* (Despatch of Lord Carnarvon, cited p. 32). The diffi- 
culty and responsibility of the Gbvemor's position may be exhibited by 
observing that the necessity for martial law, and the propriety of its execu- 
tion or continuance depend mainly upon the deficiency or efficiency of the 
military force, and that again depends greatly on its disposition and distri- 
bution ; and as to this, he has not actual control over the troops, but is 
liable to be embarrassed by differences between himself and the Commander- 
in-Chief. In the instructions to Colonial Governors, indeed, it is laid 
down, ** That, as the supreme authority in each colony is entrusted to the 
Governor, it is not for him to determine the general nature of the operar' 
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left to exercise that control without any instructions^ and 
acting entirely upon his own judgment and discretion, as to 
what may be necessary in the emergency. 

The measures taken being necessarily military, wheih^ 

tions to be undertaken by Her Majesty's troops for the suppression of 
rebeUion, and to order such steps as the safety and welfare of the colony 
may appear to him to require to be taken by the Commander of the forces ; 
while it is the duty of the officer in command of the troops to obey such 
orders as he may receive from the Govemor, and to adopt such military 
measures as may be best calculated to give effect to them." Nevertheless, 
when, ten days afber the declaration of martial law, the €k)vemor began to 
think of its discontinuance, and desired, with that view, to distribute the 
militaiy, reinforcements having arrived, throughout the island, to ^ prevent 
rebellion breaking out, and render life and property safe, and give a feeling 
of confidence to the inhabitants," his directions were disregarded by the 
Qeneral, and thus all his plans were defeated (Desp. of Mr. Eyre, Oct. 26). 
The Commander-in-Chief was desirous of concentrating the troops and 
declaring martial law over the whole or greater part of the colony, and at 
the time when the Govemor was thinking of discountenancing it, the 
Commander-in-Chief was pressing him to extend it (Desp. of Mr. Eyre* 
Nov. 3, 1865). The Govemor, on the contrary, was for contracting and 
discontinuing the operation of martial law, and in order to enable him to 
do BO he was for distributing the troops. And again, ''My views are 
Btr<mgly adverse to the establishment of martial law in places in which, 
though excitement existe, and seditious language has been openly used, no 
actual outbreak had occurred (ibid). The policy by which I have been 
goided is desiring to occupy temporarily a number of parts which we had 
reason to fear might become the theatre of outrage. If this policy 
is continued for a little time, the country will be restored to its usual 
quietude '* {Ufid), But this policy was disapproved of and opposed by the 
Commander-in-Chief, and hence, about ten days before the discontinuance 
of martial law, the Govemor wrote thus to the Secretary of State : ** It 
certainly may happen, and I tmst will, that no evil may result from the 
omiflsion in this instance to act upon the Govemor "& instructions ,* but it is 
quite clear that the Executive can make no satisfactory or useful arrange- 
ments for the safety of the colony as a whole, if an officer at a distance is to 
be authorised by the General commanding, either to carry out the Govemor*s 
views or not as he may think expedient (Desp. of Govemor Eyre, Nov. 4). 
It was in consequence of these disagreements the distribution of the rein- 
forcements was postponed for two weeks after their arrival. And, there- 
fore, martial law was kept up for those ten weeks; whereas, otherwise, it 
might have been dispensed with earlier. The importance of this consider- 
tion will be appreciated when it is observed that the Seciietary of State 
thought that mArtial law might have been diapeosed with fix)m the time 
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in the field, or in the disposal of prisoners (a) by trial by 
court-martial, the particular direction of the measures must 
necessarily rest with the military Commandera The theory 
of martial law, whether considered as the extension of 
military rule to the whole population, or as the exercise of 
the measures of necessity by military force, under military 
authority, involves the supremacy of military power and 
authority in the declared district under martial law, and 
therefore implies that the direct and primary responsibility 
must necessarily lie in the military Commanders, that is to 

the reinforoements arrlTed ; whereas, the point waa as to their distribaUon, 
and martial law stopped the moment they were distributed. And the main 
reasons giren by the Governor for maintaining martial law during those 
two weeks, were to prtMerre peace and good order in the districts where the 
rebellion had existed, and to overawe the ill-dbposed, and thereby prevent 
any rising amongst the negro population of the districts where disaffection 
and seditious tendencies were known to exist And these objects might 
hare been attained by a distribution of the troops, after the arrival of the 
reinforcements, as the Governor desired. But, in point of fitct, the 
Governor is liable to be thwarted and opposed by the Commander-in-Chief 
upon this vital point, and, in fiict, he was so thwarted and opposed in the 
Jamaica case {vide anUf p. 190). 

(a) As already seen, the theoiy of martial law, according to the highest 
authority, is that it is the will of the Commander, and any theozy on the 
subject must ultimately come to that, for military measures can only be 
taken by military force and under miiitaiy authority. Hence, they must 
necessarily be under military direction, and, as the nulitary authority must 
be derived from the Commander-in-Chief of the colony, the orders — more 
or less general — ^must emanate from him. Hence, in the Jamaica case, the 
Commander-in-Chief delegated the command of the declared district to a 
field-officer, subject to himself, and that officer throughout reported to him. 
To that officer the Commander in-Chief gave only poiver, liaving such 
reliance on his judgment that he did not deem it necessary to give him any 
directions, and that was, in itself, an exercise of his judgment as military 
Commander; and if any instructions had been deemed necessary, it was for 
him to issue them. In point of fkct^ that he regarded himself as retaining 
the supreme command was shown by this, that he did, when he deemed it 
necessaiy, issue orders and directions. Thus, on one occasion, when the 
Governor desired to give any general directions, he could only do so by 
way of suggestion to the Commander-in-Chief, who then gave effect to it. 
Thus, in the Jamaica case, the Governor, at the outset, gave the general 
directions that all rebels were to be cut off and captured (^vide £v. of 
Mr. Eyre). And then the Commander-in-Chief wrote to one of the 
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say, in the Qeneral in command of the district, subject to 
his superior, the Commander-in-Chief of the colony. It is, 
therefore, for them to give forth certain directions to the 
officers charged with the actual execution of the measures 
of martial law. 

Subject to the Commander-in-Chief of the colony, it is for 
the Qeneral in actual command in the district, to issue such 
particular orders as he may deem necessary to carry out the 
general orders received from the Commander-in-Chief, and 
to see that those orders are carried out (a). And, although 

officers in command of detachments: ''I have instructed you to send out 
parties and capture any rebels they may discover, and I am much pleased 
by your adopting a more decided course with regard to captured rebels. 
The numbers you have sent into camp on charges, or suspicion, caused 
some embarrassment. One of two courses seems to me, under martial law, 
to be the rule for you to adopt. If, on careful investigation, the captured 
prisoners are innocent— always giving them the beneiit of the doubt — then 
release them ; but, if guilty, are ta^en red-handed, then summary justice 
and execution." Then there was a despatch writteu by the Oovemor to the 
Commander-in-Chief: ''I am of opinion that all prisoners should, as 
rapidly as possible, be tried ; and those who are not deserving of death, 
or flogging, be released ; it is not desirable, with our overcrowded gaols, to 
sentence persons to imprisonment, nor would I advise that flogging be 
resorted to more than can be helped.** The Commander-in-Chief then 
wrote to the General in command : '^ In furtherance of the opinion expressed 
by his Excellency, and in consequence of the large number of prisoners 
now at Hp-Fark Camp, I am to direct you to take pressing steps to dispose 
of these cases, eitlier by courts -martial, or, where the charge is not of a 
serious nature, by the infliction of such amount of corporal punishment as 
you may deem the offence merits. Where evidence is wanting in support 
of a minor charge, release the prisoner with a caution.'* 

(a) Thus, in the Jamaica case, the orders issued by the General in com- 
mand showed an anxious desire to confine the acts of the military within 
the strictest limits of military discipline, and to take precautions against 
excesses or outrages by the soldiers, and some of these really are worth 
recording, and preserving as useful cautions for the future. Vide Colonel 
Nelson's order, October 20, to Lieutenant Adcock :— '• All ringleaders to 
be secured ; men found in arms to be summarily dealt with ; minor 
punishments to be inflicted on the spot.** So in his despatch, October 17 : 
— " Captain Hole's proceedings were temperate, decided, and judicious ; 
all rebels captured, having been tried, he had instantly executed.'* The 
context and the other despatches showed that by this was meant actual 
rebels, convicted of active participation in the rebellion ; taken red handedi 
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in the excitement of an emergency, it may have happened 
that the orders first issued to the officers were necessarily 
general, and that more particular directions were only 
issued, as the necessity appeared to arise for them, on 
account of any errors committed or apprehended, and on 
tlie particular occasion may have been too late to prevent 
the occurrence of all excesses, yet, when once issued and 
recorded, they became useful as monitions or instructions 
against similar errors. 

as the Commande]>in-Chief expnsMd it Order of General Keleon, 26ih 
October : — " The officers commanding will rMpectirely forbid an/ man to 
enter the house of any one, under any pretext whatever, unless accompanied 
by a commanding officer. Any man found doing so will be handed over to 
the Provost-Marshal, for summary punishment/ On the other hand, the 
Brigadier-Qeneral, having received a complaint against the Provost-Mar- 
shal, near the termination of martial law, wrote the following : — " 6th Nov. 
1865. Memo, for the Provost- Marshal. The Provost-Marshal appeared to 
consider his powers more extensive than they are. He is simply entrusted 
with authority to inflict summary punishment on any individual whom he 
may detect in the commission of offences against order and discipline, 
and this is only to be exercised upon the commission of any particular 
offence which may call for an immediate example. No one knows better 
than myself the necessity, under past circumstances, for speedy action by 
the Provost-Marshal — these now are passed. I, therefore, peremptorily 
forbid any summary punishment being inflicted within the cimp hence- 
fbrth ; and all esses of serious nature are to be referred for my decision, 
or that of my A.D.O., to whom alone I shall delegate authority to dispose 
of such. — A. A. Nelson, Brigadier-General Commanding Field Forces, 
Morant Bay, 6th November, 1865. ** This letter was inserted by the Com- 
missioners in their report. Thus, on the 2nd November, in his order to 
an officer who was to relieve a detachment : — ^* It will be necessary for you 
to exercise strict control over the men of your detachment, and not to per- 
mit any man to quit his quarters for the purpose of foraging, &c. You 
are not sent to your post for the purpose of punishing the negro, but to 
maintain order, and to afford protection to the inhabitants generally. You 
are not to inflict summary punishment if any supposed rioter be sent as 
prisoner to you ; be good enough to inquire into the case, and, if you con- 
sider the same as of a serious nature, send him to my head -quarters, with 
the evidence against him. You will doubtless have many prisoners brought 
before you. and may possibly through the animus of the inhabitants. 
Petty cases of larceny I cannot interfere with ; they must hereafter be 
dealt with by the civil authority. I am quite aware you will be much 
pressed to administer punishment to supposed criminals, and you must be 

O 
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As it is difficult, on the one hand, to frame regulations 
or instructions for the prevention of abuses or excesses, the 
occurrence of which is not foreseen or contemplated, and, 
on the other hand, difficult to prevent abuses aod excesses 
on the part of forces engaged in a new and difficult service, 
in the midst of the excitement of a great emergency (a), it is 
obvious that it is of more importance to notice such orders 
and directions as have been issued on the occurrence of 
such abuses or excesses, with a view to prevent that recur- 
firm, temperate, and judiclons in all commimications with ciyilians. Toa 
are not, on any account, to march out for the purpOBe of attacking anybody. 
The rebels, if reported in force, which I apprehend is quite impossible, must 
not be approached without my distinct order in writing. You will be pleased 
strictly to conform to the Instructions herein, and any deviation therefrom 
will be a source of discomfort to yourself. — (Signed) A.. A. Nelson, Briga- 
dier-Qeneral Commanding Field Force.* He had no particular instruc- 
tions from the Commander-in-Chief, and he in the first instance issued none 
to the officers, who therefore were left at first entirely to their own discre- 
tion, although afterwards he issued some admirable orders, quoted with 
approval by the Commissioners. At the firsts however, the officers were 
left without any definite instructions, and could only be guided by their 
own discretion and the usages of the service. This was evidently the view 
taken by the distinguished officer, the President of the Commission, for, in 
the examination of one of the officers, he put this as the governing ques- 
tion: " During the time your detachment was out, were they brought under 
control according to the usages of the service 1 " (Ev. of Lieut. Adcock.) 
That is, were they kept under orders, as for instance, in regard to firing, 
which should only be under orders, and so as to other matters. It appeared 
from this that, in the view of Sir H. Storks, the tuages of the tervice, 
coupled with military orders, formed the only rule. And this, it is con- 
ceived, is the true view, and is to be found laid down in Simmona on 
Court-Martial, 

(a) In the Jamaica case, the Governor wrote to the Secretary of State: 
*^ It must always be expected that during a time of active operations in the 
field, and especially when a country is under martial law^ some few occur- 
rences must take place which are to be regretted, and which are not accom- 
panied by that strict formality which ought to be observed when practicable. 
Some cases of impropriety, and some acts of injustice, must always take 
place ; but I trust it will be found that these have been as few as could 
reasonably have been hoped for, and have been unknown to, and unsanc- 
tioned by, those more immediately in command.'' And it turned out upon 
inquiry before Royal Commissioners, that this was so ; and that as they 
were unknown to and unsanctioned by " those more immediately in com- 



ORDEBS ISSUED TO PREVENT EXCESSES. 195 

rence, and thus to profit by the experience so unhappily 
acqoired And there can be no doubt that the more par- 
ticular are the orders or directions issued upon such an 
occasion, the more usefully will they operate in regulation 
and restraint of the execution of martial law, or of the 
measures of repression, which may be necessary. 

It is manifest that, on such an occasion, the measures 
taken being uuder military authority, the Oovemor, the 
supreme ruler at a distance, can only be informed of them 

mand," ao they were li malto fortiori, unknown to and nnaanctioned by the 
Governor himself, who of eonree eonld not be ererywhere at the same time, 
who oonld only have general and more direet Information of what was 
going on (the reports going to the Ck>mmander-in-Chief ), and who was 
moreover overwhelmed by the earea of general government, and the 
anxieties and claims of the whole idaad. The Royal Commissioners, in 
the Jamaica case, held language very similar to that of the Governor: '* We 
fear that this, to a great extent, most ever be the case when the ordinary 
laws, framed for the suppression of wrong doing, and the protection of the 
well-doer, are for a time suspended. The circumstances which are sup- 
posed to render necessary their suspension, are almost sure to be such as to 
excite both fear and passion ; and some injustice, and we fear some cruel- 
ties, will be certain at such times to be perpetrated ; but we think that 
much which is now lamented might have been avoided, if clear and precise 
instructions had been given for the regulation of the conduct of those 
engaged in the suppression, and every officer had been made to understand 
that he would be held responsible for the slightest departure from those 
instructions. It does not seem reasonable to send officers upon a very 
difficnlt and perfectly novel service, without any instructions, and to leave 
everything to their judgment. But as, under any circumstances, however 
carefully instructions may be prepared, and however implicitly obeyed, the 
evils of martial law must be very great, we are driven to consider whether 
martial law might not have been terminated at an earlier period than the 
expiration of the thirty days allowed by the statute." But it appeared to 
the Commissioners that it was most unfortunate that the officers were left 
so entirely without definite instructions, and so much to their own discre- 
tion ; and their views were thus embodied and affirmed in the despatch of 
the Secretary of State on the subject : — ** It appears to them (the Gk>vem- 
ment), to be evident that, even in the first excitement of the disturbances^ 
and still more at some later period, if martial law was allowed to continue, 
instructions ought to have been issued to the officers to whom the actual 
conduct of the operations was entrusted, which would have rendered such 
an abuse of power impossible. They agree entirely in the words which 
yon have used, that ' much which is now lamented might have been avoided 

o2 
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by means of reports (a), which must follow their actual exe- 
cution, and be reports of acts already done and measures 
already taken. And it is obvious, also, that the reports 
must take some time in reaching the Governor, and that 
some further time must intervene before he can be in a 
position to take action thereon ; as the course to be pursued 
must necessarily depend upon circumstances to be con- 
sidered with reference to the condition, not only of the 



if clear and precise instructions had been given for the regulation of the 
officers, Ac."* 

(a) The kind of measures taken and of information required on such an 
occasion, were alike indicated by Mr. Cardwell in one of his despatches to 
the Governor, in the case of Jamaica. "1. The number of persons tried, 
and of those sentenced by courts-martial, specifying the chai^ge and sen- 
tence, and whether or not the sentence was executed, and under whose 
authority, and whether minutes were taken of the evidence on which the 
sentence was founded in each case : all minutes of evidence so taken to be 
appended to the return. The return should show also at what places and 
times respectively the offences were charged to have been committed, and 
the accused persons were arrested or captured and tried, specifying in each 
case whether the offence was committed before or during martial law, 
whether the arrest or capture was made during martial law, and in a place 
to which martial law extended ; and if the person accused was arrested or 
captured in a place to which martial law did not extend, and removed to a 
place to which it did extend, there to be tried by martial law, and for an 
offence not committed during and under martial law, it should be stated 
by whose authority this was doBie, and whether under the advice of the 
Attorney-General of Jamaica. 2. Whether any persons were hanged, 
flogged, or otherwise punished without trial, and if so, by whom and under 
whose authority in each case, specifying the name, sex, colour, and quality 
of the person punished, the nature and date of the punishment, the nature 
and date of the offence, and the grounds on which it was assumed to have 
been committed. 3. The number of persons, so far as can be ascertained, 
who Were shot in the field or in the bush, their names, sex, quality, and 
colour, and whether adults or children, specifying in all cases whether they 
were resisting or flying, whether armed or unarmed, and if armed, with 
what weapons, whether such as are used only for the purposes of offenee, or 
such as are used also in agricultural or other peaceful occupations. 
4. Whether any and what oral or written instructions were given to officers in 
command of detachments sent in pursuit of rebels, whereby they might 
know on what evidences or appearances, other than hostile action or atti* 
tude, they were to assume that those whom they might meet with were 
rebels ; and whether those officers, or any of them, were led by their in- 
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district, but the whole colony, and especially on the suffi- 
ciency or distribution of military force, considerations bear- 
ing upon the important questions of the contintuiTice of 
martial law and the Governor's responsibility for it. 

The most important question, however, for the Governor, 
is one which is entirely for him, in his council, as 
representative of the Crown, and as the supreme civil 
authority in the colony ; viz., as to the duration or' con- 
tinuance of martial law (a). And as there is, of course, no 

stnictionB, or otherwiae, and without authority, induced to asAume that all 
persons flying or hiding from pursuit, or all persons found with plunder, or 
all persons leaving their labour on plantations, were to be regarded as 
rebels and shot when met with. Copies of all written instructions should 
be furnished '' (Despatch, Dec. 1). On that occasion the Secretary of State 
in his final despatch wrote, ** With respect to the other measures of severity 
to which I have above referred, you have not imputed, and Her M^esty*s 
Government do not impute, to Mr. Eyre any personal cognisance at the 
time of those measures ; but they feel strongly that when a Qovemoc has 
been compelled to proclaim martial law, it is his bounden duty to restrain 
within the narrowest possible limits the severities incident to that law, and 
for that purpose to keep himself constantly informed of what is taking 
place under it. In the first alarm of such a disturbance it cannot be 
expected that it will be possible for him to restrain all persons acting under 
martial law within the bounds which his own discretion would prescribe ; 
but if it were deemed necessary to continue martial law, it was the duty of 
the Governor to inform himself of the character of the proceedings taken, 
and to put an end to all proceedings which were not absolutely necessary, 
and therefore justifiable on the ground of necessity/* 

(a) That war may endure long after actual hostilities, or that military 
sway may be necessary, and constitute a state of war justifying martial 
law, although actual hostilities have ceased, has been illustrated and estab- 
lished in a case decided by the Privy CounciL There a territory had been 
conquered, and a Commissioner (Mr. Elphinstone), appointed by the Crown 
for its settlement, who appointed a military officer to act under him, with 
these instructions : ** Until the neighbouring districts shall have been 
settled, endeavour to bring under your authority as much of the country as 
may be within your power. The first consideration, therefore, is to deprive 
the enemy of his resources, and in this, as in all other points, everything 
must be made subservient to the conduct of the war. All arrangements 
that interfere with that object must be reserved for times of greater tran- 
quillity." When a village has once submitted, any practices in favour of 
the enemy must be punished as acts of rebellion by martial law. The 
Commander-in-Chief will be directed to assemble a court-martial for the 
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question as to the continuance of merely military meas\uresy 
that is, military measures in the field, so long as there are 
any bodies of men in a posture of hostility or rebellion, this 
question, again, practically resolves itself into the nature of 
the measures taken, and especially as to deterrent measures. 
For, as to the Tnaintenance of martial law merely in 
terrorem, for some short tipie after the cessation of. actual 
hostilities or acts of open outrage, there would probably be 
no question, any more than as to measures purely military. 

trial of such persons as yoa may think fit to bring before it, and to inflict 
capital punishment immediately on conviction. The same course must be 
adopted with regard to persons who shall conspire against our government, 
and likewise to all banditti who may assemble in the neighbourhood. 
I particularly call your attention to the necessity of inflicting prompt and 
severe punishment on persons of this description. Parties sent to plunder 
the country, are in all cases to be considered as freebooters, and either 
refused quarter or put to death after a summary inquiry, when there is no 
doubt of their guilt (Elphinstone v. Bedrechaud, 1 Enapp's Privy Council 
Cases, 320). And the lawfulness of all this was indirectly affirmed in that 
case by the Privy Council, although the particular question only related to 
the seizure of property, for the ground of decision was that the country 
was in a state of war, and under military authority. Thus, in the case 
already cited, it was distinctly stated that no actual hostilities were carried 
on in the neighbourhood, and the act in question was at a distance from 
the scene of actual hostilities. ** The General (Sir Lionel Smith), stated 
that he was receiving reports as to the state of the country, and that when- 
ever he received information that the enemy had means of re-assembling, 
he despatched troops to preserve the tranquillity of the country, and see 
that they did not re-assemble. He considered that he secured the tran- 
quillity of the country, by sending the detachments, and that if he had not 
sent them, they would have been up again ; they were subdued but not dis- 
persed. He considered it tor be necessary that the force should be very 
strong, to keep the tranquillity of the country ; he considered it a neces- 
sary precaution to let everybody see that we had an overwhelming force, on 
account of there being a disafiected population.'* The General, as here 
fltat-ed, was Sir Lionel Smith, who afterwards became Governor of Jamaica, 
and the views he thus expressed, as to the proper course to be pursued in a 
country in a state of disaffection and disturbance, had a very remarkable 
resemblance to the policy of a successor of his, in the government of the 
same island, Mr. Eyre, who urged upon the Commander-in-Chief, with a 
view to avoid the necessity for continuance of martial law, and restore the 
country to a state of peace and confidence, which might enable him to 
dispense with it, the distribution of military force. ( Vide poai.) 
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Hie question, practically, would be as to the execution of 
martial law, and especially as to the deterrent measures 
pursued, and their duration. 

As the execution of martial is only justified by necessity, 
and that necessity is measured by danger, and that danger 
by the disparity or deficiency of military force, it is mani- 
fest that the duration or continuance of martial law must 
mainly depend upon the sufficiency and disposition of 
military force (a). Martial law, indeed, is but the com- 

(a) Thus, in the catie of Junaica, where, ten days after the declaration of 
martial law, the Ooyemor began to think of providing for ita discontinu- 
ance ; the reinforcementfl being about to arrive, he desired with that view 
to distribute them throughout the island, in order thus to prevent rebel- 
lion breaking out, and render up the property safe and give a feeling of 
confidence to the inhabitants; his directions were disregarded by the 
Qeneral, and thus all his plans were defeated (Desp. of Mr. Eyre, Oct. 26). 
The Commander-in-Chief was desirous of concentrating the troops, and 
declaring martial law over the whole or greater part of the colony, and at 
the time when the Governor was thinking of discontinuing it, the Com- 
mander-in-Chief was pressing him to extend it (Desp. of Mr. Kyre, Nov. 8, 
1865>. The Governor, on the contrary, was for contracting and discontinu- 
ing the operation of martial law, and in order to enable him to do so, he 
was for distributing the troops ; he wrote, '' my own views are strongly 
adverse to the establishment of martial law in places in which, though excite- 
ment exists and seditious language has been openly used, no actual outbreak 
has occurred. If this policy is continued for a little time, the country 
will, be restored to its usual quietude " (ibid). But this policy was dis- 
Improved of and opposed by the Comi&ander in-Chief, and hence about ten 
days before the discontinuance of martial law, the Governor wrote thu8*to 
the Secretary of State : " It certainly may happen, and I trust will, that 
no evil may result from the omission in this instance to act upon the 
Governor's instructions ; but it is quite clear that the executive can make 
no satisiiftctory or useful arrangements for the safety of the colony as a 
whole, if an officer at a distance is to be authorised by the General com- 
manding either to carry out the Governor*s views or not as he may think 
expedient, and without the Governor having any opportunity of knowing 
for a considerable period of time whether the arrangements he has directed 
have been acted upon or not (Desp. of Mr. Eyre, Nov. 4). There was 
every reason to believe that if the Governor had been allowed to have the 
distribution of the troops as he had desired, the duration of martial law 
might have been shortened. As it was, it was only continued a week after 
the reinforcements arrived ; a period which was occupied by the discussions 
and arrangements for their distribution. As soon as they were distributed. 



200 MABTIAL LAW IN THE COLONIES : 

pensation for the weakness of military force, and the 
necessity for it ceases with the presence of an adequate 
miUtary force, whence it is that it can hardly be necessary 
in this country. Hence it is that the question resolves 
itself practically into the sufficiency of military force to 
allow of such a distribution of it as to prevent danger and 
restore peace and confidence. 

It has always been laid down (a), and has recently been 
recognized on very high authority — that of Royal Commis- 

martial law was terminated. The Royal Confmissioners took no notice of this 
most important consideration, which it is manifest is vital to the whole 
question. The Secretary of State did indeed advert to it, and though he 
concurred in the Report of the Royal Commissioners, that the execution of 
martial law had been kept up too long, he did not, nor did they, object to 
its continuance. It was rather to the number of executions under courts- 
martial that the objection was directed, and it was thought that the Gover- 
nor should have restrained them. But it was not understood that he had, 
by distinct orders, restrained them, several days before the Commissioners 
thought they ought to have restrained them ; he having sent a despatch to 
the Commander-in-Chief, desiring that the prisoners should be disposed of, 
releasing all but those guilty of the worst offences ; and if this had been 
followed out, the executions must have been largely limited, and almost 
entirely put a stop to. And although it was said he ought to have known 
what was going on, it was overlooked that the reports did not go to him^ 
and that he might fairly presume his orders were carried out. 

(a) Thus, in the Jamaica case, the Royal Commissioners reported : — 
" But as under any circumstances, however carefully instructions may be 
pjpepared, and however implicitly obeyed, the evils of martial law must be 
very great, we are driven to consider whether martial law might not have 
been terminated at an earlier period than the expiration of the thirty days 
allowed by the statute. We know how much easier it is to decide this 
question after than before the event, and we are aware, too, that sometimes 
the success of the measures adopted for the prevention of an evil deprive 
the authors of those measures of the evidence they would otherwise have 
had of their necessity. We have endeavoured, therefore, to place ourselved 
as far as is possible in the position of the Governor and his advisers at the 
time their determination was arrived at.*' Then after stating that on the 
21st October, the rebels were defeated in their stronghold (the rebellion 
having broken out on the 11th, and that on the 24th the leader was taken): 
'* From this time it must have been clear to all that the rising was put 
down, and that the only thing to be feared was simultaneous risings in 
other parts of the island. The question to be considered in deciding upon 
the conduct of the Government is not whether such risings were in fact 
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sioners, and that of the Ministers of the Crown, writing with 
deliberation after their report— that as one great object 
and advantage of martial law is in the exercise of deterrent 
measures, by the summary punishment of those engaged in 
the rebellion, those measures may be resorted to during 
the rebellion, and for some time longer than the duration 
of actual insurrection or open resistance, so long as the 
danger may reasonably be supposed to continue against 
which these deterrent measures are directed. And that a 



likely to take place, bnt whether the Ooyemment, with the information 
then in their hands, had reasonable grounds for apprehending they might 
take place. It will be seen that they were receiving almost daily ^reports 
from different parts of the island, which must have led them to the con- 
clusion that considerable danger of such risings existed. They could not 
at the time investigate, as we have, the grounds on which those reports 
rested. They were forwarded by the custodes of different parishes, in whom 
the Government was bound to place a certain amount of confidence, and 
they would have incurred a serious responsibility if, with this information 
before them, they had thrown away the advantage of the terror which the 
very name of martial law is calculated to create in a population such as 
that which exists in this island. But there was a course which might have 
been pursued by which that advantage would have been secured, and yet 
many of the evils ordinarily attendant upon martial law avoided. On the 
30th October it was formally stated by the Governor that the wicked rebel- 
lion lately existing in certain parts of the county of Surrey had been sub- 
dued, and that the chief instigators thereof and actors therein had been 
visited with the punishment due to their heinous offences, and that he was 
certified that the inhabitants of the districts lately in rebellion were desir- 
ous to return to their allegiance. From this day, at any rate, there could 
have been no necessity for that promptitude in the execution of the law 
which almost precluded a calm inquiry into each mants guilt or innocence. 
Directions might and ought to have been given that courts-martial should 
discontinue their sittings ; and the prisoners in custody should then have 
been handed over for trial by the ordinary tribunals." This plainly implied, 
it will be perceived, that for some ten days after the defeat of the rebels in 
their last stronghold, and after the capture of the leader, the danger and 
alarm still continuing, deterrent measures might justly have been pursued. 
There was nothing in the despatch of the Secretary of State, confirming 
the Report inconsistent with this ; on the contrary he wrote, ** If not from 
the capture of the leader, at least from the time when the reinforcements 
arrived, and the amnesty proclaimed, there could have been no necessity 
for the execution of prisoners, although even then the Government would 
have incurred a serious responsibility, if they had thrown away the advan- 
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Governor, 80 long as that danger continues, would be 
incurring a heavy responsibility if he were to throw away 
the terror which the name of martial law is calculated to 
inspire. 

And although it has undoubtedly been justly laid down 
upon the same high authority, that the execution of martial 
law ought not to be continued any longer than is absolutely 
necessary for the suppression of the rebellion (a) ; and that^ 

tage of the terror which the name of martial law inspired.*' There is 
nothing in the charge of Cockbum, C. J., inconsistent with this in point 
of law, and his statement as to the facts, that the rebellion was over in a day 
or two, is, it will be seen, utterly at yariance with the Eeport of the Com- 
missioners. 

(a) This was the great lesson laid down by the Jamaica case. Thus the 
Secretary of State wrote upon this question in these terms :~*'It remains, 
at present, to consider the conclusions at which you have arrived with 
respect to the continuance of martial law in its full force, to the extreme 
limit of its statutory operation, and to the excessive nature of the punish- 
ments inflicted. In reviewing this painful portion of the case, the greatest 
consideration is due to a Governor placed in the circumstances in which 
Governor Eyre was placed. The suddenness of the insurrection ; the 
uncertainty of its possible extent ; its avowed character as a cont-est of 
colour ; the atrocities committed at its first outbreak ; the great disparity 
in numbers between the white and the black populations ; the real dangers 
and the vague alarms by which he was on every side surrounded ; the in- 
adequacy of the force at his command to secure superiority in every dis- 
trict ; the exaggerated statements which reached him continually from 
distant parts of the island; the vicinity of Hayti, and the fact that a civU 
war was at the time going on in that country ; — all these circumstances 
tended to impress his mind with a conviction that the worst consequences 
were to be apprehended from the slightest appearance of indecision. You 
have justly observed how much easier it is to decide such questions after 
than before the events and that sometimes the success of the measures 
adopted for the prevention of an evil deprives the authors of thoss measures 
of the evidence they would otherwise have had of their necessity. Tet, 
upon a full review of all the circumstances of the case, Her Majesty's 
Government cannot but agree with the conclusion of your report, ** that by 
the continuance of martial law in its fuU force to the extreme limit of its 
statutory operation, the people were deprived for longer than the necessary 
period of the great constitutional privileges by which the security of life 
and property is provided for. They also agree with you that» at least firom 
the time at which the reinforcements had arrived, and the amnesty was 
proclaimed, *' there could have been no necessity for that promptitude in 
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in particular, it should be borne in mind ** that future good 
government is not the object of martial law, that example 
and punishment are not its end, but only its means, and 
allowable only so far as necessary for its legitimate object ; 
and that its severities can only be justified when, and so 
long as they are absolutely necessary for the immediate 
xe-establishment of public safety : " yet, on the other hand, 
as it is obvious that this a question of degree, and one of 
delicate aod difficult judgment, it is not one in which error 
can possibly be the subject of any criminal liability, but is 
a matter on which the Qovemor must exercise his dis- 
cretion, subject only to the control and the approval or 
disapproval of the Crown. And in the consideration of 
this question, a wise and considerate minister, foUowiog the 
course of the wisest and greatest judges, will make large 
allowance for the difficulties of the case ; nor will even a 
case considered fit for some extent of censure or dis- 
approval be deemed a sufficient reason for questioning the 
legal immunity, or withdrawing the bill of indemnity prac- 
tically necessary to give it full effect 

The question, it will be seen, resolves itself mainly into 
the control or continuance of those deterrent measures, by 

the execution of the law which almost precluded a calm enquiry into each 
man's guilt or innocence i'* and that " directions might and ought to have 
been given that courts-martial should discontinue their sittings. The 
prisoners in custody might then well have been handed oyer for trial by 
the ordinary tribunals.'* It may, indeed, be admitted that, as you have 
said, the €h)vemment would have incurred a serious responsibility if, with 
the information before them, they had thrown away the advantage of the 
terror which the veiy name of martial law was calculated to inspire ; but it 
appears from -the summary of the sentences by courts-martial appended to 
your report, that the numbers executed must have included many who 
were neither ringleaders of the insurrection, nor participators in actual 
murder or outrage of the like atrocity ; while for the wholesale flogging 
and burning of houses, the circumstances of the case do not appear to 
furnish any justification. Future good government is not the object of 
martial law. Example and punishment are not its objects ; its severities 
can only be justified when, and so fiir as, they are absolutely necessary for 
the immediate re-establishment of the public safety.*' (Desp. of Mr. 
Cardwell.) 
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means of trials by court-martial, which have always been 
deemed (a), by all authorities on the subject, as neces- 
sarily of the very essence of martial law, and as rendered 
necessary equally by considerations of policy and humanity, 
and as the only practicable mode of dealing with prisoners ; 
with the view, on the one hand, of avoiding anything like 
indiscriminate massacre, and, on the other hand, of in- 
spiring a salutary teiTor by some examples of speedy and 
summary justice ; and in this double necessity, a necessity 
springing from considerations of policy and humanity, will 
be found the key to the solution of all the questions which 
can arise upon the subject with reference to the authority 

(a) It cannot be too often repeated nor too carefully borne in mind that 
everything in martial law, whether it be put upon prerogative resting upon 
necessity, or upon the necessity on which alone the prerogative can be sup- 
ported, is based upon necessity. And this eminently applies to trials by 
court-martial in rebellion, for it need hardly be said, that courts-martial 
have ordinarily not only no jurisdiction over civilians, but not even over 
soldiers as to civil offences or offences against the ordinary law of the 
land. Hence their authority to try persons for crimes committed 
in a rebellion must be sought in some principle of necessity, and as the 
courts are necessarily constituted only under military authority, the neces- 
sity must be in its nature a military necessity, so as to come within the 
scope of the authority conveyed by the Commissions of military offences. 
And according to the authorities that necessity arises in a double form» 
from the necessity, on the one hand, of taking, and, on the other hand, of 
dealing with prisoners. The necessity for taking them arises partly from 
military exigencies and partly from certain principles of law. Thus, 
Mr. Serjeant Spankie, when Judge Advocate-General of Bengal, in his 
wise and humane observations on the subject, said, " Courts-martial during 
martial law are invested with the power of administering that prompt and 
speedy justice in cases presumed to be clearly and undisputably of the 
highest species of guilt. The object is self-preservation by terror and the 
example of speedy justice/' and he elsewhere says that this is also neces* 
sary to prevent indiscriminate massacre (Hough* s Military Law, p. 350). 
So that wise and able administrator, Mr. Elphinstone, in his instructions 
to the militaiy commander in a disturbed district, especially reminding 
him of the necessity of courts- martial {Elphinstone v. Bedrechaud, 4 Moore's 
Appeal Cases). Whether as regards prisoners taken in conflict in the 
field, when the rebels meet the forces of the Crown in conflict, or as regards 
the more embarrassing case when they avoid meeting them and pursue an 
irregular system of outrage, and have to be pursued and driven out, pri- 
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to hold snch trials ; the nature of the offences to be tried, 
the constitution or procedure of the tribunals, the proof to 
be required, the penalties to be inflicted, or the period for 
which such trials should be allowed to continue, and the 
rules and principles by which they should be regulated, or 
the principles on which they should be controlled. The 
authority of courts-martial in such cases rests only on 
necessity, and the same necessity supplies the governing 
rule or principle which must guide all their proceedinga 

As, according to the law of England, rebels are not less 
subjects because they are rebels ; and, according to that law, 
subjects, even though rebels, cannot be executed without 
a trial (a), it follows that there must be prisoners ; and 

Bonen most needs be taken (unlesB a system of indiscriminate massacre is 
to be followed), and the question most needs arise whether or bow they 
are to be dealt with, and they can only be either released or tried, for it is 
a prinQiple of law that a British subject must not either be slain in resist- 
ing nor executed without trial. Thus, on the occasion of what was called 
the Manchester massacre, that the troops had killed men, unarmed and 
unresisting, and had cut down and trampled upon women ; the court said, 
'* If this were done ; if unresisting men were cut down, whether by troops 
or not, it is murder, for which the parties are liable to be tried by the law 
of the country " (Abbott, C. J., 4 B. A; Aid. p. 328). *< At all events it 
would import a crime, which might be either murder or manslaughter, 
according to circumstances '* (Best^ J, ib. p. 827). That, however, was not 
under martial law, but the military were only acting in aid of the civil 
power under the common law; it was not martial law, under which rebels may 
be dealt with summarily with 9ome trial. On the other hand, in WrigJu v. 
Fitzgerald, 27 State Trials^ and in Gk>vemor Wall's case, 28 State Trials, 
^t was laid down in clear accordance with the clearest principles of natural 
justice and English law, that even a rebel or mutineer must notbe ci^itally 
punished vnthout trial, though it may be a trial by court>martial. Hence 
iu the Ceylon case, there were such trials, and the Government and Parlia- 
ment upheld them. Hence, in the Jamaica case, the first qiiiestions put by 
the Secretary of State were, whether any person had been flogged or hanged 
vnthout trial, and hence the Royal Commissioners examined carefully into 
the trials ; all this implied an authority arising from necessity and an 
authority to be controlled by necessity. 

(a) It is obvious that if there is not to be slaughter, there must be pri- 
soners, and assuming that there are prisoners, unless they are simply to be 
held for the civil power, they must be dealt with by the military. But if 
the ordinary course of justice would suffice, there is no need of martial law 
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that prisoners, if there is any necessity for martial law at 
all, must be dealt with by the military authorities, and 
cannot be dealt with except upon some enquiry, and this 
enquiry by persons having authority, from necessity, to 
deal with them is, in effect, a trial, and a trial implies a 
tribunal Thus, therefore, the authority of courts-martial^ 
courts of lawful though irregular character, establishes 
itself upon the same principle as that upon martial law 
itself, in any sense, must rest. 

Trials by court-martial being only justified by the 
double necessity of military exigency and considerations of 
humanity, it is obvious that it is desirable ^to control the 



at all, and tlie militaiy may merely act in ud of the civil power. If there 
is, however, necessity for more than that, i, e,, for martial law, there most 
be deterrent measures, and the prisoners most be dealt with by the military. 
But they cannot be so dealt with according to general principles of law and 
justice without enquiry. And an enquiry by parties who have authority 
to act is, in substance, a trial, and a trial implies a tribunal, and it is idle 
to stickle, therefore, at calling these enquiries trials by court-martial. 
Nothing is gained, and a great deal is lost, by denying that these tribunals 
are courts, and lawful though irregular tribunals. To tell the persons who 
are to undertake such trials that they are not to regard themselyes as 
courts is the yeiy way to make them careless, whereas to tell them that they 
are courts, although it is true courts of irregular character, is surely the 
strongest reason why they should regard their functions with respect and 
exercise them with care. And, again, there is this consideration, iriiich 
seems to have been lost sight of, that unless there is a court and a lawful 
tribunal, false evidence on oath will not be perjury so as to be indictable 
and punishable at law, and this will deprive the unhappy rebels of aU the 
protection which the penalties of peijuiy afford. Bvery lawyer knows that 
sworn evidence cannot be the subject of punishment as peijury, unless 
given before a court having lawful jurisdiction. And if there are to be 
trials at all there must be evidence, and evidence ought to be sworn evi- 
dence. Kor is there any securil^ against pexjury but the penalties of 
peijury, that is, in cases where there is likely to be false evidence at all, for 
a wretch who would lie away the life of a fellow man is not Ukely to be 
deterred by the moral sanction and solemnities of an oath. It is only fear 
of punishment which will deter them. And it u only an indictment for 
peijuiy which would lie, for it has been held that getting a man hanged by 
false evidence is not murder {MacdanieU*s case, 1 Leach's Crown Cases). 
Unless, therefore, there are legal tribunals there can be no safe trials. But 
it has already been seen, that unless there are trials there must be india- 
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administration of this law of neoesrity by some kind of 
rule ; and the most obvious is that afforded by the iH'oad 
analogies of military law in time of wan Courts-martial, 
under ordinary military law, derive their jurisdiction, in 
cases within the Mutiny Act and Articles of War, from 
those enactments, which apply to soldiers in the service of 
the Crown, and of course cannot^ in their terms, embrace 
soldiers serving against the Crown : as to which, whether 
in war or rebellion, enactments or regulations have not 
usually been provided, because they are not entitled to the 
benefit of regular rules made for the protection of the 
loyal soldiers and servants of the Crown. But as these 
enactments do not in cases hot within their terms, limit 
the power of the Crown as to martial law, even over 
its soldiers in its service ; so neither do they at all exclude, 
limit, or restrain the power of the Crown over soldiers — 
whether subjects or others — serviug against it ; so that as 
to the former, that is subjects, while, on the one hand, they 
incur the doom of traitors, and are, of course, not entitled 
to the rules of regular war, as ransom, exchange of 
prisoners, or the like, so, on the other hand, they are, as 
subjects, still within the protection of the Crown, and en- 
titled, when not actually in conflict, to the rights of subjects, 
and, therefore, to trial at common law, except so far as the 

criminate slaughter. Therefore, for the sake of humanity, there most be 
trials, and the trials must be legal, therefore the courts-martial must be 
deemed ifvrful tribunals. Now, if conyened as dnun-head courts-martial, or 
detachment general courtfr-martial are, by orders from the militaiy com- 
mander, who holds a commission from the Crown which authorises him to 
convene such courts for trial of soldiers or persons liable to be treated as 
such, and they are composed of persons holding commissions from the 
Crown which authorise them to sit on such courts-martial, it is conceived 
that such courts during martial law are lawful tribunals, if it is true, as 
has already been shown, that the effect is to establish the state of war and 
the laws of war. Otherwise, how could a court-martial, in time of war, try 
and execute a subject who played the part of a spy. That case is not 
within the Articles of War, which apply in terms only to the soldiers of 
the Crown. How then is it ? By virtue of the laws of war and their 
general authority as commissioned officers of the Crown. 
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exigencies and the emergency may necessarily deprive 
them of that privilege by reason of an urgent necessity for 
more summary justice ; and the jurisdiction of courts- 
martial over them, therefore, rests upon necessity. 

With regard to the constitution of courts-martial in the 
distant dominions, colonies, or dependencies of the Queen, 
where it would be impossible to constitute them regularly 
as required by the Articles of War (a), special provision is 



(a) Thus, the Mutiny Act originally only applied to the Qaeen's 
dominions, and now mainly and almost entirely does so. So again it 
recites that it is only neces»aiy in time of peace, solemnly declaring, as the 
reason for its enactment, that no man may he adjudged to lose life or limb 
in tiine of peace hy martial law or by any other manner than according to 
the common law. Then its first enactment only limits the power of the 
Crown within the realm. " No person within the United Kingdom or taitkin 
the British Isles shall, by the Articles of War, be subject to any punishment 
extending to life or limb or to be kept in penal servitude except for crimes 
which by the Act are expressly made liable to such punishments, or shaU 
be subject, with reference to any crimes made punishable by the Act, to be 
punished in any way which shall not ciccord with the provisions of the 
Act" And then the second section restricts the articles and pro- 
visions of the Act to soldiers listed or employed in the service of the 
Crown. The power of the Crown, therefore, as to martial law even over its 
own soldiers out of the realm is not (except by one or two special provi- 
sions) limited or restrained by the Act or the' Articles, still less is its power 
at all affected as regards soldiers not in its service, whether or not under 
subjection to it. As regards soldiers not in subjection, nothing need be 
said, save that they are left to the '< custom of war." As regards soldiers in 
subjection to the Crown and serving against it, i. e., armed rebels and 
traitors^ the power of the Crown is just what it was at common law, neither 
more nor less, and it is conceived, that it is limited only by the extent of 
the necessity created by the emergency, although when that necessity 
ceases they are entitled to trial as traitors. 

(a) These Articles ordinarily require a general court-martial to inflict a 
capital penalty (Art. 115), to consist of thirteen members (Mutiny Act^ s. 8), 
but detachment general courts-martial are also allowed that power (11 7), 
and any court-martial may sentence any soldier to corporeal punishment 
for mutiny or for insubordination accompanied with personal violence, or 
while on active service in the field, for mutiny or any breach of the Articles 
of War, provided that no sentence of corporeal punishment of a regimental 
court-martial shall, except in cases of mutiny with personal violence, be 
put in execution in time of peace without the leave of the General com- 
manding the district or station, superior to the officer by whom the 
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made by the articles, which allow of their being constituted 
of so small a number of officers as three, and to be com- 
posed also of members of both the land and marine 
services ; provisions dictated by obvious sense and con- 
venience, and, indeed, by that necessity which is the sole 
foundation for martial law, even as to the soldiers of the 
Crown. And further, there is special provision for the trial 
before courts-martial of all soldiei-s in these distant depen- 



Bentence may haye been confirmed (11 8). Ko sentence of a general coart- 
martial shall be carried into effect till after a report shall have been made 
to the officer commandtng-in-chief ; and no sentence of death shall be 
carried into effect in any of our colonial possessiona until it shall have been 
approyed by the civil Oovemor (128). These Articles, it will be obsenred, 
are only obligcUory as to soldiers of the Crown, and are not, except by way 
of analogy, applicable to a case of martial law in rebellion ; but the apirU 
of the provisions would apply by analogy, except so Ikr as affected by the 
exigencies of the emergency and circumstances of distance, difficulty of 
communication, lapse of time, and the like. A detachment general court- 
martial shall have the same powers in regard to sentences upon offenders 
as a general court martial, but no sentence of a detachment general court- 
martial shall be executed until the Gkneral commanding the Army of 
which the division forms a part shall have approved and confirmed (124). 
Then the Mutiny Act, s. 12, proyides that it shall be lawful for any officer 
commanding any detachment serving in any place beyond seas, where it 
may be found impracticable to assemble a general court-martial, upon com- 
plaint made to him of any offence committed against the property or 
person of any inhabitant by any person serving with or belonging to Her 
Majesty's Army, being under the immediate command of such officer, to 
conyene a detachment general court-martial, which shaU consist of not less 
than three commissioned officers, for the purpose of trying such person, and 
every such court-martial shall have the same powers, in regard to sentence 
upon offenders, as are granted to general courts-martial, provided that no 
sentence of any such court-martial shall be executed until the Qeneral 
commanding the Army of which such detachment forms part shall have 
approyed and confirmed. Then the Articles of War further provided, 
that any soldier who may be serving in any place within our dominions 
beyond the seas (except India), wJiere there is no civil judicature in force, by 
an appointment or under an authority competent to tiy such ofiendcrs, 
and who shall be accused of treason or of any other civil offence which, if 
committed in England, would be punishable by a court of ordinary cri' 
minal jurisdiction, shall be tried by general court-martial, and if found 
guilty, shall be liable, in the case of any offence which, if committed in 
England, would be capital, to suffer death, &c., no such punishment to b^ 
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dencies^ even for such officers as ^ould in this country be 
cognizable only before the ordinary criminal courts of the 
country, as rebellion or treasoa And although the letter 
of these articles may only be applicable to the soldiers in 
the service of the Crown, it is obvious that they are equally 
appHcable in spirit and in principle, and by very close 
analogy, as affording guidance in the constitution of courts- 
martial for the trial of soldiers against the Crown ; that is, 
of rebels : and, indeed, it admits of great doubt whether 
some of these enactments are not in terms applicable to 
rebela 

If the declaration of martial law for the suppression of 
rebellion be, as it is conceived it is, the application to the 
rebels, on the groimd of necessity for the public safety, and 
on the principle that they are soldiers, of that absolute 
military rule which is, it is admitted, applicable even to the 
loyal soldiers of the Crown, on the same principle of 
necessity in time of peace to a great extent by statute, 
and in time of war by prerogative ; then the offences 
cognizable under martial law, and the penalties inflicted, 
may be derived by analogy from those applicable imder 
martial law to soldiers ; and, at all events, by analogy to 



carried into effect until the officer comnuinding-inchief shall have approyed 
and confinned (148). Now this enactment in terms applies to any soldier 
serving (not saying serying with our forces), and, therefore, there is really 
strong grounds for contending that it applies even in terms to rebels in 
arms, who are soldiers, although not serving their sovereign but serving 
against her, and so it seems to be considered and is so laid down in Sim- 
mons on Court'Martial. But at all events it is applicable in spirit and in 
principle, and by way of very close analogy to the case of armed re- 
bellion, provided there is a necessity for its application in order to the 
suppression of the rebellion. Only it must always be borne in mind that 
no application of martial law to civilians can be justified beyond that neces- 
sity, which is its only basis or justification even as regards soldiers. If, 
however, by reason of a formidable armed rebellion and the suspension, by 
that course, of the civil judicature, so that it is .practically powerless to 
deal with the danger, there is an urgent necessity for the application of the 
deterrent measures of martial law, these enactments appear to afford by 
analogy the most obvious guidance. 
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sacli as Bxe defined in the Articles of War, which appear to 
embraco and render capital all wilfnl acts of mutiny and 
sedition, and all wilful attempts to stir up sedition. And, 
if the true theory be that of necessity for the public safety, 
the practical result is the same, for under neither theoiy 
would the enforcement of martial law be justified beyond 
the necessity ; and, on the other hand, within that neces- 
sity it can scarcely be deemed unjust to apply to rebels^ 
i. e. to soldiers in arms against the Crown, the same mea- 
sure of justice as it applied to the soldiers of the Crown (a). 



(a) Under the Articles of War, *' Any soldier who shall begin, excite, 
came, or join in any mutiny or sedition in any of onr land or marine forces, 
or who, being pTsseni at any mutiny or sedition, shall not use his ntmost 
endeaTOors to suppress the same, or who coming to the knowledge of any 
mutiny or intended mutiny shall not, without delay, give notice thereof to 
his commanding o6ScerS| shall suffer death or such other punishment as a 
general court-martial shall award *' (Art. 86>S8). Now the letter of this 
Article only applies to sedition in the army, but in principle and in spirit 
it is as applicable to rebellion, and the analogy indeed is perfect^ when it is 
borne in mind, that in rebellion there is no neutrality, and that /the 
General u in command of the whole dittrict, and that the rebels are soldiers, 
and, therefore, toUUers under hit oommand, 80 as to offences in the field, 
*' Any soldier or officer who shall hold correspondence with or giye intelli- 
gence to the enemy, directly or indirectly, or relieye with money or 
ammunition, or knowingly harbour and protect an enemy, shall suffer death, 
or who being employed in foreign parts shall force a safeguard or break 
into any house for plunder, shall suffer death or penal servitude," &c. The 
letter of these Articles applies only to soldiers employed by the Crown ; 
but in war, even as to the soldiers of the Crown, the powers and penalties 
of militaiy law are not limited by the terms of the Articles, as is admitted 
on all hands, and, therefore, it is beyond a doubt that a soldier under the 
Crown who should stir up a sedition against the Crown or its officers would 
be deemed amenable to the same penalty as for mutiny or sedition in the 
army, and in martial law the General is in command over the whole popu- 
lation, and the attempt to stir up the inhabitants against him would be 
justly made, if necessary for the public safety, amenable to the same mili- 
tary law as is applicable to the soldiers of the Crown only upon the ground 
of the same necessity. But then, undoubtedly, this view only rests upon 
and assumes the necessity. On the other hand, it will be obvious, that this 
necessity may exist to a greater degree in the case of a leader who is 
stirring up rebellion than in that of an isolated soldier or rebel who is 
merely caught in the act of mutiny or is taken in arms, for the latter only 
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The trials by martial law are under the entire control of 
the military Commander (a), primarily under the control 
of the military Commander of the declared district, who 
determines according to the analogies and principles of 
military law what courts-martial shall be held and what 
cases are fit and proper to be tried ; but this is subject to 
the control of the Commander-in-Chief^ before whom the 
proceedings should be laid for revision and review, unless, at 
all events, there is any such imminent and urgent necessity 
for instant execution of the sentence as precludes this 
course. And, beyond all doubt, considering, on the one 
hand, the analogies afforded by military law, and, on the 
other hand, the extreme importance of having a clear, 
calm, and cool review of capital convictions by a superior 

repreaents the offence and the power of an individnal, whereas the former 
may by his influence excite, and wield, and embody the force of hundreds 
or of thousands, and it does not consist with the sense of justice that the 
humble and ignorant soldier, who merely yields to an impulse of insubordi- 
nation, should be for the sake of public safety sentenced to death, and that 
an educated person who raises a whole population to rebellion, and causes 
hundreds to rise, should not be amenable to military law, provided it 
appears necessary for the safety of the province^ and the suppression of the 
rebellion. 

(a) That the primary authority would be in the military Commander of 
the district, but subject to the control of the Oommander-in>Ohief of the 
colony, is shown oonelusively by what occurred in Jamaica, where the 
Oeneral in command, on a question arising as to jurisdiction to try a caae 
by eonrt-martial, submitted it to the Commander-in-Chief, and acted on 
his opinion in declining to try the cases, on the ground that they were not 
connected with the rebellion (Ev. p. 682). The Commander-in-Chief, in 
that case, gave general directions to the G^eral in command, and only 
abstained from giving more specific directions because he had confidence in 
his discretion. He gave it, indeed, as his opinion before a Boyal Commis- 
sion of enquiry, that he had nothing to do with the courts-martial, but the 
above shows that he might have had, and the fticts proved before the Com- 
mission abundantly showed that it would have been far better if he had. 
For although he gave a particular order to one ofiScer as to the proper 
course under martial law, viz., to try the prisoners speedily, and only exe- 
cute those taken red-handed, no steps were taken to see if this rule was 
followed, and in point of fact unhappily it was not, and some persons were 
executed without any evidence of guilt. That he would have had autho- 
rity to order the proceedings to be laid before him for revision is manifest, 
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Commander, standing aloof from the heat^ the haste, and 
the excitement of the district in rebellion, it is most 
desirable that there should be such review. 

The execution of martial law, and the measures to be 
taken, especially the trials by court martial, being neces- 
sarily, from their nature, as being carried out under military 
aathority, matters for military regulation, it is the military 
Commanders who are primarily responsible. All that the 
Governor can do is to communicate to them, or rather to 
the Commander-in-Chief, general directions, leaving it to 
tbem, or to him, to carry them out by issuing the proper 
military orders to the officers, and by seeing that their 
orders are observed and obeyed (a). And the general 
tenour of the Covemor's directions will doubtless be to 
restrict trials by courts-martial to the graver and clear 
cases of criminality, as murder, arson, and the like. 

and in point of ikot^ u already Been, he did give orden» and some oases 
were submitted to him. 

(a) ThnB, in the Jamaica ease, about ten days after the operation of mar- 
tial law began, the Goyemor wrote to the Commander-in-Chief : *' I am of 
q[>inion that all prisoners should as rapidly as possible be tried, and those 
who are noi deterving of death or flogging be released. It is not deslFable 
with our oyer-erowded gaols to sentence prisoners to imprisonment, nor 
would I adyise that flogging should be resorted to more than can be 
helped." The Commander-in-Chief then sent this in a letter to the mili- 
tary Commander, and it was his duty to see that it was carried out. After 
this the Qovemor wrote : '* It is my intention to proclaim a general 
amnesty in the county of Surry to all eaeoqtt ihote toAo luive hem pmiic^ 
pators in the mvrders, excepting those who are found in possession of stolen 
property, and excepting those who are now prisoners awaiting trial, upon 
their coming in and reporting themselyes to the dyil or military authorities 
as submitting themselyes to the Queen's aathority" (Deep. Oct. 26). And 
a little afterwards to the Commander-in-Chief: ^ I would beg to suggest 
that the Colonel should be requested to furnish all the eyidenoe he can, 
either written or oral, against each and aU of the prisoners sent in under 
his authority ; and if no eyidence of eerioue crime was obtainable, they 
would, as a matter of course, be released. If any of the prisoners sent in 
were taken in arms or with stolen property in their possession, the paHiee 
who captured them should appear brfcre the Courts to give evidence againd 
them. It is only the captors who can declare the grounds upon which the 
captures were made " (Desp. Oct. 80, 1865). 
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The key to all questiomi as to acts cognisable by courts- 
martiali under martial law, is the principle that martial 
law is a measure of military necessity for the purpose of 
meeting a state of war ; and that^ therefore, it is restricted 
to acts connected with the u^ar. It is. important to bear 
in mind that courts-martial under martial law are, uj>on 
general principles, restricted to the trial of offences com- 
mitted in causing, or in carrying on, or aiding and abetting, 
the rebellion ; and therefore are, in point of place, re- 
stricted to acts done or taking effect within the district 
declared, and, as to time, are precluded from trial of 
offences prior to the rebellion, and not committed in 
causmg or inciting to it It is a genenJ principle that the 
trial of ^crimes is local (a), and that it depends upon the 

(a) This principle is as ancient as any in the law, and hence in the Tear 
Books it is laid down, that a man, who sends another to commit a murder 
in another county, is guilty of murder where the murder is actually com- 
mitted. The strongest illustration of the principle was afforded in a eaae 
where a man who had committed the oiCance of abduction in Ireland, where 
it was capital, was seized in England, taken to Ireland, oonvieted and 
executed (Rex y. Kimberley, 2 Strange's Beports* 848> The principle ia^ 
that crimes are in their nature local, and the jniisdiction (in the trial of 
crimes) is local (L. C. Justice De Qrey, Bt^phael y. Ver^Uit, 2 Wm. Black^ 
fitone's Rep. 1058), which was the case of imprisonment abroad under the 
orders of the Qeneral of Bengal. So on this principle it was held, that a 
person who had committed a crime in England might be arrested in 
Scotland, and so in the conyerse case (Mure v. Bay, 4 Taunton's Bep. 43). 
Hence it was held, that a British subject, arrested abroad on a warrant 
upon an indictment for a misdemeanour, brought in custody to England, 
and there committed to prison, is not entitled to be discharged (per Lord 
C. J. Tenterden, and Parke, J. ; £x parte ScoU, 4 M. & B. 361 ; 9 B. ft O. 
446). Where the crew of a Dutch ship had mastered the yessel and ran 
away with her, and brought her into Deal, it was held, that they might be 
seized and sent back to Holland (^3£ure y. K^, 4 Taunt. 43). The truth 
is, that it is a fundamental principle that at common law, and apart 
from statutable or speqial law, causes can only be tried in the counties 
where they were committed (See £e» y. BurdeU, 4 Barnard's & Aldeison's 
Beports). And in cases of offences which do not require personal presence 
the crime is committed where it is caused and directed. Thus an informa- 
tion at common law for a conspiracy, for planning and fabricating false 
youehers to cheat the Crown (which planning and &brication were done 
beyond seas), is well triable in a county where the receipt of the fidse 
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locality of the offeooa Therefore, it follows that a person 
cannot be tried under martial lavr for an offence committed 
oat of the district ; though, on the other hand, it equally 
follows that he may be tried under martial law for an 
offence in its nature cognisable by martial law, if either 
virtually or constructively committed within the district^ 
though he is out of it when arrested, and even though he 
has never personally been there at alL For it is familiar 
law that a man who intentionally causes a crime commits 
it where it is caused. 

With regard to the time at which acts or offences must 
have been committed which are cognisable under martial 
law, it follows on the same priuciple that courts-martial 
under martial law can only take cognisance of such acta as 

vonchera, transmitted tjiither by one of the oonspiraton tlirongh the 
medium of the post, and the application there of a tliird person for pay- 
ment, wliich he there received, took place (Rex y. BrisaCf and Rex y. Seott, 
4 Basty 164). So in the case of a libel, if a publisher receiyes a letter, the 
letter itself containing expressions of the writer, indicatiye of his haying 
sent it to the publisher for the purpose of publication — ^the whole is eyi- 
dencesufficientfor thejury to find a publication by the procurement of 
the defendant {Rex y. Johnson, 7 East, 65) in the place where it U received. 
It was, indeed, once doubted whether a libel be triable in any county but 
that where the publication took place {Rex y. Rurdett (Bart.), 3 B. & A. 
717 ; 4 B. & A. 95). But it is now held, that where a defendant writes and 
composes a libel in one county, with an intent to publish, and aftenoarde 
publishes it in another, he may be indicted in either (tind). When a letter 
was inclosed in an enyelope, and received in the county of M. open, accom- 
panied with written directions for publication, as expressed in the enyelope, 
this was evidence to go to a jury of a publication in M. That law, how- 
ever, only applies to libel, and if the offence is the incitement to rebellion, 
the crime is committed where the incitement takes effed and where it does 
its mischief {ibid Rexy, O'Connor, 13 Law Jounud (Magistrates' Cases), 33; 
Rex y. Hunt, 10 Queen's Bench Bep. 925). So in other cases the locality 
of the crime is where the crime takes ^ct, thus, in obtaining goods by 
false pretences it is where the goods were obtained {Segina v. Stcmbury, 4 
Cox's Criminal Cases, 94). This principle was lately applied by a very 
learned judge in the case of a trial by court-martial, a case in whioh an 
officer was removed from Calcutta to Bangoon, to be tried there for an 
offence committed there, and the learned judge (Mr. Justice Willes), held 
it lawful, laying it down, as a general rule and principle of law, and (yM of 
unweraal application, that crime is local in its trial, and that oiienoes 
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have been committed i/n causing or keeping up the rebel- 
lion (a) ; and though it is to be borne in mind that, as the 
declaration of martial law is only the declaration of a state 
of things already existing, and therefore its operation 
really commences from the time of the rebellion which 
raises the necessity for it, and so the courts can take 
cognisance of acts, in causing the rebellion, committed 
before the declaration of martial law ; they cannot take 



are to be tried where they have been committed {Keighley y. Bdl^ 4 Finla- 
boh'b Ciowq and Nisi Prius Reports, 790 ; where see a note collecting all 
the cases on the subject). The principle was admitted by Cockbum, 0. J., 
in his charge in Nelson's case, the case of Gordon, who was removed into 
the declared district to be tried by court-martial there for alleged incite- 
ment to the insurrection there.] He distinctly laid it down that (as the 
Author had laid it down in his book), even assuming the arrest to hare 
been illegal (as it clearly was not, for not only a Governor or Secretary of 
State but any one may arrest on suspicion of such a crime), the UUgalUy 
of the arr€8t or custody would not affed the legality of the trial, and he put 
the very case put by the Author in his book, of a man committing a 
murder in one county and flying into another and illegally arrested and 
brought into the county where the crime was committed, where, beyond all 
doubt, he could legally be tried. It was, indeed, suggested by Cockbum, C. J., 
that if a man is triable in two places for an offence committed partly in 
one and partly in another, he cannot be tried in either at the option of the 
authorities, and that supposing martial law in force in one of them, he 
cannot be tried there ; but this surely would depend upon whether there 
was any real ground for trying Mm by martial law. And the Lord Chief 
Justice, it is conceived, fell into error in supposing that the crime of in- 
citing to insurrection can be committed anywhere but where the insurrec- 
tion is incited. Moreover, he was in error in the particular case in 
supposing that the prisoner could have been tried anywhere but where he 
was tried, seeing that local statutes prevented it, and required his trial in 
the district which was under martial law. And the question, therefore^ 
really was, whether there was any case for trying him under martial law at 
all, which would depend upon the nature of the offence chai^^ and of 
the evidence to be adduced in support of it {vide the Jamaica statutes, 
^ & 6 Vict.). 

(a) No point, is better understood than this in military law, and as courts- 
martial are only allowable as military measures, and are, therefore, under 
military authority, it is for the military authorities to determine, in the 
first instance, what cases are or are not within their jurisdiction, and their 
decision that they will not try a case is conclusive. Thus, in the Jamaica 
^bellion, certafix cases having been sent to the Commander for trial, which 
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oognisanoe of acts prior to and also unconnected with the 
rebellion. 

The most important consideration, however, with refer* 
ence to trials by courts-martial under martial law is, it is 
manifest, as to the nature of the acts or offences of which 
they may properly take cognizance. This is important 
with reference to the nature of the proof to be required, 
and which such tribunals may properly consider, and, 
especially, with reference to sentences ; above all, as to the 

ihe Qeneral in command deemed not witl^in his Jurisdiction, he referred the 
matter to the Commander-in-Chief, and wrote thus to him: *' Having 
deemed it my duty to refer a case of one of the prisoners sent up for trial, 
in order that I might be informed on certain points connected therewith, 
so that the decision on such case might be my guide as to the disposal of 
the cases of the prisoners, and haying just had the honour to reoeive your 
opinion on the aeveial points submitted, I hare arriyed at the decision that 
on my own responsibility I do not consider myself justified in arraigning 
these prisoners before a court-martial. My reason for thus doing so is — 
these prisoners all uttered the sentiments which are said to be seditiou% 
prior to the rebellion ; and though I may have the power and authority 
under martial law (a power to myself very doubtful), yet it is a power I do 
not feel myself justified in exercising, and which I shall not exert unless I 
receiye positiye orders so to do. The prisoners shall be kept under snr- 
yeillance till your instructions respecting their disposal be receired.** 
Upon which the Commander-in-Chief wrote: ''I entirely ooincide in the 
opinion oi the General. We may haye the authority and power, but would 
not be justified to try the prisoners by a military court-martial." The 
Goyemor upon this wrote: ** I assume that In coming to this decision, the 
General has satisfied himself in each case that there is no evidence direeUjf 
connecting the prisonere vrith outbreak, and in this yiew of the case I consider 
General Nelson has exercised a wise and just discrimination in coming to 
the determination he has done.*' This must have meant the rebellion, of 
which the first outrages were the outbreak, not merely the particular out- 
break itself, for that was prior to martial law. What the Goyemor meant 
was, what the General had expressed in a communication to the magistrate^ 
yiz., that there was no complicity in the rebellion. It was only by connec- 
tion with the continuing rebellion that complicity in the outbreak, which 
was before martial law, would differ firom seditious language prior to 
martial law, not connected with the rebellion. And it should seem, from 
ihe language of Cockbum, C. J., in Nelson's case, that he concurred in the 
yiew that a man who had caused the rebellion might be amenable to 
martial law, although he had committed no act since the declaration of 
.martial law. 
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infliction of capital punishment (a). The main consi- 
deration to be regarded is the distinction between the 
offences, the procedure, or the penalties of the common 
law, or the ordinary law of the country, and the military 
law, especially in time of war. The great question is, of 
course, as to what are capital offences, which, by the com- 
mon law of England, and probably at this time by the 
ordinary law of most of our colonies, are virtually restricted 
to treason and to murder ; as to the former of which there 
are peculiar difficulties in the colonies, and as to both of 
which, when there is no open or overt aet of actual pre* 
sence and concurrence in a rebellious or murderous out- 
rage ; and, indeed, in the former case, even though there 

(a) There have always been difficulties about the law of treason, even in 
this country, and it is very difficult of application to a colony. At common 
law, it probably meant conspiracy to murder or dethrone the sovereign, of 
which levying war against him would be evidence/ But doubts arising, a 
declaratory statute passed, which made it treason to levy war against the 
Crown vfilMn ike realm, or to be adherent to the Km^e enemdea in his 
realm or eUewhere, which latter clause, however, has always been couBtrued 
atricUy (according to the rule as to penal statutes) as applying to enemies 
in the sense not of rebels who are subjects, but enemies who are aliens {vide 
ffawhin^i Pkca of the Crown, title '* Treason **). Therefore, the Act only 
applied to levying war within the realm, or aiding the King's foreign and 
alien enemies out of the realm, and no project of rebellion appears to fall 
within the letter of its enactment unless it ripen into a substantive act of 
levying war within the realm. It is true that the conspiracy to levy war is 
treasonable. It is reasonable to place conspiracies against the Sovereign 
power upon the footing of actual rebellion, and to crush those, by the 
penalties of l^eason, who, were the law to wait for the opportunity, might 
silence or prevent the law itself, and who would justly deride an accusation 
which could only be preferred against them when the banners were unfurled 
and the forces arrayed (HallanCa Constitutional Hist. vol. 8, p. 152). This^ 
however, only applied, be it observed, within the realm, and even there 
the application of the doctrine to schemes of insurrection not directed 
against the person of the Sovereign, was always deemed doubtful {ibid); so 
that it could scarcely be applicable to rebellion in a distant colony. And a 
modem statute on the subject (36 Geo. ILL c. 7), which enacts that it shall 
be treason within or vfithout the realm to compass to depose the King, or 
deprive him of any of his dominions, or to levy war against him within the 
realm, or to move foreigners to invade any of his dominions, requires proof 
of an actual intent to effect one of these objects. .And it is manifest that 
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may have .been an open and overt net, great difficulties 
may arise at common law, even in this country, especially 
as to proof of the criminal intent. 

It is as to this consideration the question is of most im* 
portance, whether the offences of which cognisance may 
be properly taken under martial law, and the penalties 
that may be inflicted, are those of the ordinary law, or of 
military law ; the latter being, as already has been seen, 
marked by so much more severity than the former. As 
the offence of mere rebellion is not at common law capital 
unless associated with murderous purpose or treasonable 
intent (a), it required a statute to render it capital ; and in 



there may be a destructive rebellion without any of them. It ia, indeed, 
euriouB, and may appear a paradox, thaty by our lav, rebellion as aaeh is 
not a crime. That is to say, riot la a mere misdemeanour, and, exeepi 
where, by the Biot. Act, it is conyerted into a conatroetiTe felony, rebellion 
IB not, per se, a crime, except united either with felony or treason. Thu% 
therefore, by ordinary law, rebellion in a colony cannot be crime, at aU 
ey^its, not a capital crime, unless it is either for the oommissiim of a 
capital felony or murder, or is executed with the actual intent to eflfect ona 
of the specific objects mentioned in the statute. So that the dearest proof 
that a man has caused a rebeUion which may ruin a colony, will not make 
him amenable to a capital penalty, unless it appears that he intended 
murder, or to deprive the Grown of the colony. And if it be neeessaiy, in 
order to anest the progress of the rebellion, to inflict a capital penalty on 
Us leaders, the common law may be ineffecUve, for want of proof of inteal 
to commit either of those crimes ; and as the intent to deprive the Crown 
of the colony, if it cannot be proved against the leader, is still lees likely to 
be proved against the tools ; practically, no one will be liable to capital 
penalty by the ordinaiy law except those guilty of muider, unless there are 
any local laws which may make arson, or any other crime, capital. And^ 
on the other hand, under ordinary law, whatever the crime, and however 
dear the proof, the criminal cannot be puniBhed without formal trial. 

(a) A statute, the Riot Act, was necessary to render mere rebellion a 
capital fdony; and it is hardly necessary to say, that in our own times, 
such a penalty would never be inflicted, except in actual dispersion, unless 
it amounted to treason. The difficulty at common law, even in this 
countiy, in cases of oonstmctive treason, may be well illustrated by the 
case of L<»rd George Gordon, who was indicted for treason in levying war 
against the King. The case on the part of the prosecution was, that the 
prisoner, by assembling a great number of people, and encouraging them 
to destroy the two Houses of Parliament, and commit difierent acts of 
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this country^ and probably many British colonies, the 
capital penalty would not be inflicted under ordinary law, 
except either in actual dispersion of rebels, or upon proof of 
treasonable intent, or complicity in the crime of murder, or 
some other capital felony. Although, by military law, 
sedition is capital, yet that is sedition excited among sol- 
diers; and the general principle of military law is, that 
even soldiers are not to be tried before courts-martial for 
civil offences — ^as treason — except when there is no civil 
judicature in force, and are then not to be capitally pun- 
ished except for crimes as punishable by English law — as 
treason or murder. It follows that, as a general rule, or as 
the better and safer rule, rebels ought not^ at all events 

yiolenee, particularly burning Roman Catholic chapels, had endearoured to 
compel the repeal of an Act of Parliament, although the Court, on a trial 
at bar, directed the jury that it was their nnanimouB opinion an attempt by 
intimidation and violence, to force the repeal of a law, was a levying war 
against the King, and high treason ; and although the intimidation was 
proved beyond a doubt, and the prisoner's actual presence and encourage- 
menif and even direct words of incitement, that the Scotch had no redress 
nntil they pulled down the mass-houses, yet, the jury being directed that if 
they were not fully satisfied as to the treasonable intent, they should acquit 
the prisoner, they did so (King v. Lord Oeorge Gordon, 2 Douglas, 592). 
The distinction between common law and martial law, or that martial law 
which is established under the Riot Act, or simihur statutes, is, that com- 
mon law requires strict proof of a particular criminal intent, as to dethrone 
the sovereign, or commit certain particular murders or outrages; whereas, 
the scope of martial law, or any similar law, being the war or rebellion 
which it is the object to meet, it is manifest that the causing or keeping 
up that war or rebellion must be within its scope, and a gmarol intent to 
cauH or keep it up must be sujBlcient to bring a person under its penalties ; 
and it is as clearly common law as it is common sense, that a man must be 
taken to mean what he does and what he says, and that if he uses words 
likely to stir up a rebeUion, he must be taken to mean it and intend it. 
Mr. Hallam, while acknowledging the law already laid down, that force 
unlawfully directed against the supreme authority may, within the realm, 
constitute the crime of treason by levying war against the Crown, reprobates 
the application of the doctrine to mere trifling insurrections, more in the 
nature of riot, and doubts whether a conviction for treason would ever be 
obtained {Const. Hist, vol. 8, p. 158) ; and he adds, " One reason for this 
might suffice, that the punishment of tumultuous risings, attended with 
violence, has been rendered capital by the Riot Act of George I. and other 
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(except in some extreme or exceptional case of imminent 
necessity for such an act), to be capitally punished except 
for such offences ; and that, therefore, in order to support 
a capital sentence, there must be a trial and conviction 
upon such a.charge. That is to say, the charge either of 
treason or of murder, or of the legal guilt of one or other 
of those offences. 

And, on the other hand, it is not to be assumed that^ at 
all events, as regards the former head of offence, courts- 
martial under martial law ought to take cognizance, in 
all cases, of offences capital, by ordinary law, as for 



statutes, so that in the present state of the law, it is generally more adyan- 
tageons for the Qoyemment to treat such an offence as felony than as 
treason " (ilnd). That Act, however, and, probably, any other similar Act 
afloat, only applies to the actual rioters, not to others, eyen their leaders, if 
secret or absent ; and, it is obyions, that the dispersion of a riot is not the 
suppression of a rebellion. As our statute law, however, has rendered 
rebellious risings capital offences ; and as, by military law, the stirring up 
of a sedition is capital, it should seem, by analogy, that if there is an 
emergency such as justifies a resort to measures more stringent and sum* 
mary than those of ordinary law, there may be nothing unreasonable, under 
the pressure of necessity, in enforcing a similar penalty for such offences, 
or, in other words, in applying to rebels more summarily the penalties 
which an ordinary law applies to them by regular process of law, or apply- 
ing to rebels the same summary seyerities which, in time of war, are 
applied to soldiers. It would be no less a departure from ordinary law to 
execute a man summarily for murder ; it would be no more a departure 
from ordinary law to execute a man summarily for a felonious riot. If 
caught in the act of riot, and refusing to disperse and resisting arrest, they 
may be slain on the spot by our own law ; and if not so caught in the act, 
but clearly guilty not only of that, but of worse offences, and there exists a 
more urgent necessity, arising from an extraordinary emergency, it is, after 
all, only an extended application of the principles of our own law, both 
municipal and military. And martial law is, in fact, only such an exten- 
sion, by analogy, under the pressure of an urgent necessity. In a case, 
however, of a colony, in which there is no Riot Act, or the rebellion is 
carried on by other means than riotous assemblies, there may be a necessity 
for the application of analogies derived rather from military than municipal 
law, though the military law is only an extension of the municipal law, on 
account of necessity, and the same necessity may justify the extension of 
the military law, as it prevails in time of war, to the rebellious part of the 
population. 



222 ICABTUL LAW IN THE COLONIES : 

instance^ constructive treason or presumptive complicity in 
murder. With regard to the nature of the acts or offences 
allowed to be tried under martial law, whether or not there 
be, as there have been in Ireland and in India (a), any 
Regulation on the subject, a Colonial Governor will do well 
to observe and adhere to the spirit of the admirable Regu- 
lation issued by the Indian Government half a century 
ago, and the Irish Rebellion Act of 1833, which very 
judiciously restricted the province of courts-martial to open 
and overt acts of complicity in a treasonable rebellion, acts 
admitting of clear and conclusive proof, and not cases of 
doubtful or constructive guilt 



(a) See the Irish Rebellion Act, 1883, (ante, p. 133) and the Indian 
Beg^ilation, to be found in Hough'a Military Law, inth the additional 
adyantage of a valuable exposition by that sound lawyer, Mr. Serjeant 
Spankie, then Advocate-General of Bengal. The preamble of the Begula- 
tion states, that it may be expedient^ in certain cases, that the Governor- 
General in council should declare and establish martial law for the safety 
of the British possessions, &c., by the* immediate punishment of persons 
owing all^^iance to the British Government who may be taken in arms in 
open hostility to the Government, or in the actual commission of any overt 
act of rebellion against the authority of the same ; or in the act of openly 
aiding and abetting the enemies of the Government within the territories 
specified. Then the enacting part, conformably to the object developed 
in the preamble, enacted that the Governor-General in council shall be 
empowered to direct (among other things) the immediate trial by courts- 
martial of all persons owing allegiance, and who shall be taken in arms in 
open hostilities to the British Government, or in the act of opposing by 
force of arms the authority of the same, or in the actual commission of any 
overt act of rebellion against the State, or in the act of openly aiding or abet 
ting the enemies of the British Government. The commentary of Serjeant 
Spankie upon this was: Four overt acts are enumerated, and it seems clear 
that the words * taken in the fact ' must, by necessary construction, be carried 
forward and annexed to each member of the sentence containing the descrip- 
tion of the overt act. The circumstances in which courts-mslrtial are to have 
authority to act are very clearly defined. The criminals must be taken in 
open acts of the treasonable and rebellious description mentioned. If there 
could be any doubt of the extent of the authority and jurisdiction of the 
courts-martial, it would be removed by the instruction communicated for 
their guidance during the disturbances. If any person charged with any 
of the overt acts specified shall be apprehended by any military officer, 
when not in the actual commission of offences of that description, they 
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It is to be borne in mind that martial law is the law of 
war, and cannot be allowable except in case of rebellion, 
which amounts to war against the Crown, and therefore is 
treasonable ; and that as, when applied to soldiers, it 
takes cognisance only of clear aiid manifest acts, so that, as 
regards other than soldiers, these acts ought, at all events 
as a rule, to be such as by ordinary law are capitally pun* 
ishable, as acts of adherence to open enemies and traitors. 
And bearing further in mind that, so far as either the 
direction of legislative wisdom (a) or the opinions of able 



ehall be handed OTer to the civil power. The courts-martial do not 
appear to hare considered themselves as at all confined to cases of persons 
taken flagrante delicto, or even to tmitorons and rebellious acts of the 
specific quality stated in the Regulation. The manifest intention of the 
Oovemment was, that none but cases of the simplest and most obviously 
criminal nature should be the subject of trials by courts-martial ; the fact 
whether a person was taken in the actual commission of an overt act of 
rebellion, or in the act of openly aiding or abetting the enemies of the 
State, or taken in arms in open hostilities, might safely be tried by such 
courts, and such a provision for trial was calculated to prevent military 
severity in the field from becoming absolute massacre. But all complex 
cases, depending upon circumstantial proof, and requiring either a long 
examination of facts, or a discriminating inference from fistcts in themselves 
equivocal, were purposely withdrawn firom the cognizance of these tribunals. 
It never was intended that these tribunals should try acts even of a criminal 
nature in which the prisoner was not taken, and unless the acts were open 
overt acts, and of the most material palpable quality. It is important that 
the courts-martial should be confined to cases of the most obvious and 
dangerous criminality " (HougKs Military Law, p. 348-350). That, how- 
ever, was on a special Regulation, and the author adds, the having arms 
concealed in houses should be a punishable crime, and as such would allow 
of military courts trying such cases under certain conditions. There may 
be various acts, such as circulating papers, exciting disaffection, &c., which 
should be defined, and the punishments laid down (jhid), 

(a) As in the Indian Regulations already alluded to, and in the Irish 
Rebellion Act, 1838, which declares martial law against open enemies and 
traitors, and prohibits trials for mere sedition. So as to the case of Mr. 
Grogan, who was tried by court-martial in Ireland for treason^ in the 
opinion of Mr. Hargrave upon it, which was cited by the Lord Chief Justice 
in his charge, it appears to have been the opinion of that eminent lawyer, 
that a man could not properly be tried by court-martial for such an offence 
as constructive treason, i, e, merely compassing a rebellion. That seems 
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lawyers have been declared upon the subject, they have 
tended to the conclusion that courts-martial, under martial 
law, should only take cognisance of clear and undoubted 
acts of causing or aiding and abetting a rebellion, either 
treasonable in its character, or involving such attacks with 
armed force as must lead to murder ; it should seem that 
this is the safer rule to follow, although it cannot perhaps 
be laid down that it is fixed and inflexible. 

As to both the offences alluded to as capital under 
ordinary law, at all events in this country (although as to 
any other crime likely to be capital by the law of any 
colony — as arsoh or robbery with violence— it may be 
usually otherwise), a party may be legally guilty and 
amenable, even to a capital penalty, by reason of privity 
or complicity (a), either as a co-principal in treason or as 

the real purport of his opinion, and, at all eyents, to that extent it appears 
sound. 

(a) There are Bome elementary principles of our criminal law so deeply 
seated in common sense and justice, that they would hardly require 
authority, if it did not appear that they have lately been doubted, disre- 
garded, or ignored. Thus that men are answerable for acts they cattse, as 
well as for acts they do, is a fundamental and general principle. Hence in 
treason, men are liable for a conspiracy to levy war, and the conspiracy 
being the offence, the rule is that all are principals. In regard to murder 
again, a party may be liable to the penalty of a principal, although only an 
accessory, and although not personally present at the commission of the 
act, just as if personally present he may be liable as a principal, although 
he did not otherwise join in the act. An indictment lies against all 
persons who actually connive at, or who procure, or assist in the commis- 
sion of a crime. The general definition of a principal in the first degree 
is, one who is the actor or actual perpetrator, but it is not necessary even 
that he should be actually present when the offence was committed (Foster's 
Crown Law, 349), and if a person, not aware of the consequences of the 
act, is incited to the cofhmisslon of murder or any other crime, the inciter, 
though absent when the act was committed, is liable for the act of his 
agent, and is a principal {ibid ; Hawkin's Pleas of the Crownj C. 31). If 
the perpetrator is aware of the consequences of the act, he is principal, and 
his employer, if absent when the act is committed, is an accessory before 
the fact (ibid ; Begina y. Williams, 1 Denman's Crown Cases, 39). An 
accessory before the &ct is one who, being absent when the felony is oom- 
mitted, doth procure, counsel, or abet another to commit it (Rex v. Chrdon^ 
1 Leach's Grown Cases, 515; East's Pleas of the Crown, 352). And the 
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an accessory in the crime of murder, without any personal 
presence, or, possibly, even without any actual or express 
direction of the particular act committed, if it be in pur- 
suance of a general design, or of general directions, or even 
if it be the natural result of actual incitements or general 
directions ; a man being held liable for all that ensues in 
the execution of an act he has incited to, although there is 
no evidence, otherwise than by those very incitements, of 
an actual intent to direct the particular acts committed, at 
the precise time and place at which they were committed. 

For it has always been a geneml principle of our crimi- 
nal law (a), that men are to be judged by their words and 



procurement may be through the intervention of others (Poeter^i Crown 
Law, 125 ; Re^na v. Cooper^ 5; Canington y. Paynt, 585), it may be also 
direct, by counsel or conupiracy, or indirect, by evincing an ezpreas liking, 
approbation, or assent to another's felonious design, though not bare con- 
cealment or mere tacit acquiescence (2 Hawkin^t Pleat of the Crown, C. 29). 
And although if the accessory counsel or incite to one kind of crime, and 
the others commit a different one, he is not liable ; it is clear that if the 
crime he does incite to is by mistake committed against others than those 
he intended, he is liable ; and that he is liable for all that ensues upon ike 
execution of the wdavfuX ad incited, as, for instance, if he incites to beating, 
and the party is beaten to death, the inciter is accessory to the inw*der 
(4 BIack8tone*s Commentariee, 87). And several persons may be convicted 
on a joint charge against them as accessories before the fact to a particular 
felony, although the only evidence against them is of separate acts done 
by each at separate times and place (fiegina v. Barber, 1 Carrington and 
Kirwan's Rep. 442). Formerly an accessory could not, unless tried with 
the principal, be tried until the principal had been convicted, but by 
statute, 7 Geo. IV. c. 65, this was long ago altered, and the accessory might 
be indicted for a substantive offence ; and, by a more recent statute, it has 
been enacted that the accessory shall be liable to the same punishment as 
the principal, that is to say, that if a man incites another to a murder, 
or to an unlawful act to be carried out without regard to consequences, and 
in the execution of which murder naturally ensues, he is to be deemed 
guilty of the murder, as if he himself struck the &tal stroke, and is to 
suffer death as the actual murderer. This is law as old as the Year Books, 
in which the case is put of a man in one county inciting one in another to 
commit a murder, and held, guiUy of the murder in that county, although 
never there in his life. And this ancient principle of law has thus, 
being based on obvious justice, been lately re-enacted by the Legislature, 
(a) Thus with regard to seditious speeches and proclamations, it Is said 

Q 
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acts, and are to be held criminally liable fot such conse- 
quences as their words and acts were naturally calculated 
to produce, upon the obvious principle that they must be 
presuTned to have intended the consequences which they 
cannot but have ccyrUemplated, and must be taken to have 
contemplated, because they are so obviously the natural 
result And thus it may be that even at common law, a 
person may be liable to the guilt of treason or murder, and 
amenable to the capital penalty for acts of rebellion, in 
which there has been no personal presence or concurrence, 
and possibly no actual privity ; the liability being, by 

they endanger the public peace by stirring up the parties immediately 
concerned in it to acts of revenge, because they have a direct tendency to 
breed affumg the people a dislike to their govemorSf and incline them to 
sedition and rebellion (Hawkin*s Plecu of the Croton, B. 1, c. 70). This 
direct tendency is to stir up rebeUion, which may be comparatiyely un- 
important in the time of peace, but become fearfully formidable in a time 
of popular excitement and of imminent insurrection, when lai^ge multi- 
tudes of the people are only waiting on a little incitement to raise aa 
actual rebellion. Therefore martial law deals with it very severely. 
Fnder the Articles of War it is a capital offence to raise a mutiny, or 
endeavour to do so ; and a man could certainly be held guilty who had 
used language, the natural effect of which was to stir up a mutiny, while 
no other evidence was or could be givea of his actual intent. It is manifest 
that in many cases it is impossible to prove men's intentions but by their 
actions. And it is a general principle that men are deemed to contemplate 
the natural consequences of their actions, and to intend what they must 
have contemplated. Our whole law of constructive l^eason is based on this 
principle, and men are taken to intend the death of the Sovereign from 
conspiring to dethrone her. In Home Tooke's case, the judges said in the 
House of Lords, '* The crime of seditious libel consists in conveying and 
impressing injurious reflections upon the minds of the subject. If the 
writing is to wnderstood by all who rectd U, the injury is done by the ptiblioti' 
tion, before the matter comes into court" {Cowp, rep, 685). So Lord 
Mansfield said, ** It is the duty of the jury to construe plain words accord' 
ing to their obvious meamngy and aa everybody else who reads it must 
understand them** (ibid, 680). And it has been laid down as a clear 
legal principle, that a person who publishes that which is seditious, must 
be taken to have intended that which it is necessarily and obviously calcu- 
lated to effect, unless he can shew the contrary, and the onus of proving 
the contrary is upon him (R. v. Harvey, 3 B. & C. 257). And if its 
contents were likely to excite sedition — that is, sedition in general— he 
must be presumed to have intended it (i?. r. BurdeU^ 4 B. & Aid. 45). In 



i 
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reason of the intent to be presumed from the natural 
meaning and effect of the language he has used, — assummg 
that its natural effect is to incite to such acts, or to acts 
which naturally must have such results, whether or not 
intended to take effect at the precise time or place. • 

Such being the general rules and principles under which 
martial law or military rule may be administered by courts- 
martial, as a measure of military necessity excused by the 
emergency, it is manifest that thero^mustbe great difficulty 
in dealing, under mai-tial law, with the case of a man (a) 

the highest crime known to the law, treason, you act upon presumption ; 
on proof of rebellion, or the endeavour to excite rebellion, you proAume an 
intent to kill the King. In highway robbery, if a person is found in poa- 
'flession of the goods recently after the crime, you presume the possessor 
guilty, unless he can account for the possession. In the case of a Ubel, 
which is charged to be written with a particular intent, \ftke libel U calcu" 
kUed to produce the effect charged to he intendedy you preeume the intent. 
Crimes of the highest nature, more especially cases of murder, are 
established upon presumpUve evidence only, and the wellbeing and 
security of society must depend upon receiving of such evidence (Lord 
Mansfield, in the Douglas case, cited in 4 B. ft Aid. 122). In the Author's 
former work, intending to write in the spirit of the above, which he 
cited, and not intending to go beyond them, and citing the case of a man 
who it was admitted had used language calculated to incite to rebellion, 
but who, it was urged, had not been proved to have intended a particular 
massacre which took place, the Author wrote some sentences, in one or two 
of which, by a slip of the pen, the absence of intention was spoken of, 
instead of absence of express proof of it, and it was supposed by Chief 
Justice Cockbum in his charge, that the Author meant that men might be 
convicted without proof of acts '' contrary to their intentions, and beyond 
the scope of their motives.'* It is hardly necessary to say that the Author 
intended nothing of the kind, and meant no more than is conveyed in the 
above cases, which he cited, in order to illustrate what he meant ; and 
moreover, he always carefully adapted the application of their doctrine 
to cases under martial law, with the assumption of necessity. Under 
martial law, the question is, whether it is plain he was the cause of the 
rebellion, and that his death is necessary to remove the danger he has 
caused. 

(a) Such was the case of Gordon, in the Jamaica rebellion. He was a 
man of colour, of unbounded influence among the blacks who were in 
rebellion, and it was widely known in the island that he had in his mind a 
revolution (Ev. of Ford, Beckwitii, and others), with reference to which he 
had said, that all the powers of the great Napoleon could not put down the 
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reputed to be the real cause and secret leader of the 
rebellion, and who has so acted as to be looked upon 
universally as its head, but who yet may have abstained 
from any open and overt act during the rebellion or since 
the declaration of martial law, and may even have absented 
himself from the district covered by the rebellion and 
under martial law ; but with whom, on account of the very- 
fact that he is regarded by the race or class in rebellion as 
their leader and their head, it may appear to the colonial 

rising in Hayti, and tliat it was successful, because the troops died of diseasej 
before they could meet the people in the numntaina. And he added that India 
was not a case in point, for India was a flat country, and the English troops 
could overrnn and conquer it; but Jamaica was a mountainous country, 
and before the English troops could reach the people in the mountadns* 
they would die of disease (Ev. of Ford). For months before the rebellion 
he hid been going about the island in company with the chief active 
leaders of it, using language of an inflammable character, against the ten- 
dency of which to excite a rebellion his friends warned him, and in the 
course of this system of agitation it was, at all events, stated that he had 
urged the people to do as they had done in Hayti. At all events, so 
obvious was the tendency of his language to excite rebellion, that a Mend 
foretold '*the charges of anarchy and tumult which must follow these 
powerful demonstrations " (Ev. of Mr. Eyre and Mr. Ford). The effect 
which was likely to follow the meetings which took place during the spring 
and summer of 1865, in some of which Mr. Gordon took a part, was fore- 
seen by one of his most ardent supporters, who, writing to a common friend 
on the subject, used these words : '' All I desire is to shield you from the 
charge of anarchy and tumult, which in a short time must follow these 
fearful demonstrations." And, therefore, " it appears exceedingly pro- 
bable that Mr. Gordon, by his words and writings, produced a material 
effect on the minds of Bogle and his followers, and did much to produce 
that state of excitement and discontent in different parts of the island, 
which rendered the spread of the insurrection exceedingly probable ; it 
is clear, too, that the conduct of Gordon had been such as to convince both 
friends and enqmies of his being a party to the rising. We learn from. 
Mr. Gordon himself that where he carried on business, this was the general 
belief as soon as the news of the outbreak was received. But it was fully 
believed by those engaged in the outbreak. Bogle did not hesitate to 
speak of himself as acting in concert with him " (Report of Commissioners). 
This being universally known when the rebellion broke out, the Governor, 
within the first few days after the rebellion had broken out, took a course 
which he thus described and explained at the time : *' There was one 
vci-y important point to be decided upon. Throughout my tour I found 
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authorities necessary to deal in some way with a view to 
the thorough suppression of the rebellion, or the apparently 
imminent peril of its revival. 

In such a case the Governor of the colony may consider 
himself called upon to strike, as a measure not more of 
justice than of necessity, at the person whom, not only he, 
but the entire colony, regard as the real origin and head of 
the rebellion (a) ; and, with that view, in the first instance, 



eyerywhere the most unmistakeable evidence that Mr. Gordon, a coloured 
member of the Houbo of AsBembly, had not only been mixed ap in the 
matter, but was himielf, through his own misrepresentations and seditious 
language, addressed to the ignorant black people, the chief cause and 
origin of the whole rebellion. Mr. Gordon was now in Kingston, and it 
became necessary to decide what action should be taken with regard to 
him. Having obtained a deposition on oath that certain seditious printed 
notices had been sent through the post*office, directed in hit handwriting, 
to the parties who have been leaders in the rebellion, I 'at once called upon the 
Gustos to issue a warrant, and capture him.'* Nearly all coincided in be- 
lieving him to be the occcuion of the rebellion, and that he ought to be taken ; 
but many of the inhabitants were under considerable apprehension that his 
capture might lead to an immediate putbreak in Kingston itself. I did 
not share in this feeling. Moreover, considering it right in the abstract, 
and desirable as a matter of policy that, whilst the poor black men who 
had been misled were undeigoing condign punishment, the chief instigator 
of all the evil should not go unpunished, I at once took upon myself the 
responsibility of his capture.'* 

(a) It has already been seen, that persons are amenable to martial law 
for acts done in causing the rebellion, which must, of course, necessarily 
be before its outbreak, and, therefore, before the declaration of martial law, 
and also that persons may be amenable to martial law for acts done or 
directed or caused, within the district under martial law, even although 
they are, when arrested, out of it or have never been in it. Further it 
has been seen, that a Governor, like a Secretary of State, may certainly do 
what an ordinary magistrate may do, viz., arrest upon sworn information 
for sedition or treason, added to which, it is laid down by our Grown law- 
yers, that any one may arrest on reasonable suspicion of felony, and that 
general belief is rea^onctble cause (vide HawJcin^s Pleas of the Crown). So 
that an arrest under such circumstances would clearly be lawful. But an 
arrest, of course, would be idle except with a view to some trial, whether at 
common law or under martial law, and in either case the trial for rebellion 
could only take place, upon principles already explained, in the district 
where the rebellion was caused, it being there and there only, if at all, that 
the crime of cawing it was committed, though the mere offence of pnbli- 



230 MARTIAL LAW IK THE COLONIES ! COURTS-MARTIAL. : 

to direct his capture and arrest, even although he is not at 
the time within the district under martial law ; and this, 
it is clear, he may lawfully do, provided he has, at all 
events, a sworn information of some such fact — for instance, 
recent communication between him and the active leaders 
of the rebellion — as may aflford, along with general belief 
or suspicion founded upon facts universally known, reason- 
able ground of suspicion of complicity with them in the 
rebellion. And it would further be lawful for the Governor 
to send the party in custody to that district where, if at all, 
he had caused the rebellion to break out^ and where, if at 
all, he was liable to be tried, either at common law, or by 
martial law. 

The prisoner being there, it would be, upon principles 
already explained, entirely for the military authorities to 
determine whether or not they had, according to military 
law — that is, the custom of war and usages of the service in 
like cases — jurisdiction or authority to try him by martial 
law (a) ; and it would be lawful for the Governor to refer 



cation of seditious matter may be triable either where it was posted or 
where it was received. Added to which, in the case referred to, by reason 
of local statutes, the prisoner could only be tried, cTeu at common law, 
within the district in question (3 Yict. c. 65 ; 8 Yict. c. 8, Jamaica statutes). 
Thus, theretbre, the prisoner being arrested, it was not only lawful bat 
necessary to send him into that district, quite independently of the ques- 
tion whether, when there, he should be tried at common law or by martial 
law, which question could not possibly, therefore, be affected by his custody, 
whether legal or illegal. 

(a) As already seen, it would be for the military Commanders to deter- 
mine whether they could or ought, according to the usages of the service, 
and their understanding of military law or the custom of war in like cases, 
try a prisoner by court-martial. Whether martial law could be declared 
would be a question of law, and is here assumed. Whether it ought to be 
declared or continued would be a question of policy or necessity for the 
Governor, and is here assumed. But assuming martial law, whatever it is, 
in lawful existence, then what it is, as it is entirely a matter of military 
usage and understanding, must be determined by the military authorities, 
and especially it would be for them to decide whether such or such charges 
came within their cognizance as military offences, and accordingly, it has 
been seen, they did decide all such questions (vide ante, p. 217). And so 
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that question to them, supposing any necessity existed, or 
was honestly believed to exist, for his immediate trial: 
that is to say, whether there was a charge against him 
cognizable by oourt-martialy under martial law, in regard 
either to its own nature, as connected with the rebellion, or 
to the locality in which the act had been committed, or to 
the time at which it was committed, and whether there 
was evidence sufficient to sustain such a charge ; and if so, 
then it would be lawful for them — supposing there was any 
evidence to sustain such a charge, i, e., of complicity in, or 
having caused the rebellion — ^to tty the prisoner by court- 
martial, the court being constituted, as nearly as possible, 
according to the Articles of War, in respect of soldiers in 
like cases. 

It is hardly necessary to observe, after what has already 
been remarked upon that head, that, if the rebellion had 
been not merely stopped, but entirely subdued and sup- 
pressed (a), the trial of any case by court-martial would of 



it was in the case in question. Thus, evidence of General Nelson : '' I 
received G. W. Gordon on the 20th of October ; he was landed from the 
Wolverine, and then placed under my charge; received no instructions 
whatever, except that I received a box of documents ; when I went on 
board I was instructed by his Excellency the Governor to examine the 
mass of papers, and, if I found sufficient evidence^ to have him tried ; went 
ashore ; went through the papers, and selected them ; the court-martial was 
to assemble under my orders ; / framed the charges ; the proceedings were 
sent to me for confirmation/* So he stated in his letter to the Commander- 
in-chief, *' After six hours' search into the documents connected with the 
case of G. W. Gordon, I found that I had sufficient evidence to warrant my 
directing his trial, Ipvepared a draft charge and prScis of evidence for the 
court." It may be observed here, that the course of military law in such 
cases interposes an insuperable obstacle to anything like conspiracy to 
destroy a man, or the sacrifice of a man to local prejudice or enmity, and 
one might have supposed would have been a sufficient security against the 
imputcUion of anything so abominable. For, in the first place, it rested 
with the military Commanders whether the man should be tried, and in the 
next place the sentence would be nought unless confirmed by the Com- 
mander-in-chief as well as the Governor. And it would never happen that 
those three parties should be in collusion, 
(o) The Governor, in the particular case alluded to, had a day or two 
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necessity be improper. So, of course^ k multo fortiori, the 
trial of a case of constructive treason or presumptive 
criminality would be at all events improper. But, on the 
other hand, if the armed resistance or attacks upon the 
Queen's forces, or the loyal subjects in the field, were still 
going on at the very time the trial was proceeding, it could 
hardly be considered that the rebellion was so entirely sub- 
dued as to bring the case so clearly within this principle as 



before the trial, which was on the 2l8t October, written a deftpatch, stating 
that the rebellion appeared to be subdued (though in other passages he 
spoke of it as still smouldering), but this was written upon the then state 
of his knowledge and without full knowledge of facts which had taken 
place, and of course without means of foreseeing things which afterwards 
took place, or which were taking place at a distance. On the 17th Oct. a 
proclamation or circular letter, signed by the ringleaders^ was found (£v. 
of Oxley), proclaiming a war of colour, and vehemently inciting the blacks 
to rise. On the 2l8t Oct. an armed body of rebels actually attacked the 
Queen's forces in the field (Er. of Fyfe), and threatening and arming was 
going on in different parts of the island ; while, on the other hand, the 
active ringleaders were still at large, and the reinforcements did not arrive 
until nearly ten days afterwards. The trial was on the 21st Oct, the exe- 
cution on the 28rd. It was not until the 24th the active ringleaders were 
captured, and not till the 29th that the reinforcemente arrived. Upon 
these £MtB the Royal Commissioners, of course, could not and wonld not 
report that at the time of the trial the rebellion was over, so that the trial 
was illegal or improper. On the contrary, the terms in which they rqtorted 
on the subject implied quite the reverse, upon that point at all events. 
For after mentioning the armed attack on the 21st, they reported that on 
the 29th the reinforcements arrived, and on the 30th an amnesty was pro- 
claimed ; the Governor then stated that the ringleaders had met with the 
punishment due to their heinous offences, and that he certified that the 
inhabitants of the districts lately in rebellion were desirous to return to 
their allegiance. " From this day, at any rate, there could have been 
no necetisity for that promptitude in the execution of the law, which 
almost precluded a calm inquiry into each man*s guilt or innocence. 
Directions might and ought to have been given that courts-martial should 
discontinue their sittings ; aud the prisoners in custody should then have 
been handed over for trial by the ordinary tribunals." This necessarily 
implied that martial law, in its full force, did deprive them of these privi- 
lege, or, in other words, that the trials by court-martial were legal, and 
that vp to the time mentioned they were not only not illegal but not im- 
proper. That is to say, that the trial of the supposed leader, nearly ten 
days he/ore this time, was neither illegal nor improper. It is tnie that 
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to render the trial illegal ; and its propriety would depend 
upon the degree of danger or of appearance of it still 
remaining, and the existence of reasonable grounds for 
apprehension of its renewal. 

When the military Commander had determined that 
there was evidence to sustain a chaige against the prisoner 
within their cognizance, it would be for him to frame the 
chsiTge (a) and constitute the court, which he would do iu 
accordance, as far as possible, with the analogies of military 
law in the like casea The charge, in order to justify a 
capital sentence, would require to be one either of treason 
or of complicity in the crime of murder ; and the former 
would require evidence of an intent to deprive the Crown 

Cockbum, G. J., in hb charge, spoke of the rebellion m oyer at the time 
of the trial, but if it were so, then all he said on the subject of martial law 
was obiter (for of course in any sense it would then have been illegal), 
and the statement is entirely at yariance with the eyidence and the Beport 
of the fioyal CommissioDers. 

(a) As already seen, when soldiers are tried for civU offences, as, for 
treason, as they may be under the Mutiny Act in a colony or foreign de- 
pendency where there is no civil judicature in force (vide ante, p. 209), the 
sentence can only be ciq>ital, if the crime would be so by ordinary law, as 
it is in treason or murder, and an armed attack upon loyal citizens or 
soldiers, certain to end in murder, would, of course, amount to murder. 
And by obnous analogy this would apply to courts-martial under martial 
law. Therefore, the charges in the case in question were framed with 
reference to this yiew of the law, and they comprised a charge of treason and 
a charge of complicity in an outbreak ending in murder. The charges were 
these: reciting that before the insurrection the prisoner did, in furtherance 
of the massacre at divers periods, incite and advise with certain of the in- 
suigents, thereby, by his influence, tending to cause the riot, whereby 
many of Her M%jesty*s subjects lost their lives ; the prisoner was charged 
1, with high treason ; 2, with haying complicity with certain parties who 
were engaged in the rebellion, riot, or insurrection. That is, of course, as 
the recitals explained, by means of inciUTnerU before the rebellion broke 
out. The court-martial, in like manner, would be properly constituted by 
analogy to the Articles of War, as a detachment general court-martial may 
be constituted in a colony only of three officers of either service. And 
accordingly, in the caae in question, the court was so constituted, as is 
conceived, with strict legality. The Lord Chief Justice, in his charge in 
Nelson's case, supposed otherwise, but he was obviously unaware of the 
provisions alluded to in the Articles of War. 
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of the colony ; the latter would require, in order, at all 
events, to justify a capital sentence, proof of complicity in 
an armed attack upon the Queen's troops or loyal subjects 
calculated to lead to murder. 

Assuming a court-martial lawfully and properly con- 
stituted according to the nearest analogies of military law, 
and assuming also a charge of an offence within its legal 
competence or cognizance, there would arise the question 
as to its procedure, and especially as to the proof of the 
charge, which divides itself into two questions, as to the 
nature of the evidence, and its suflSciency in amount 
With regard to the procedure of courts-martial, in trials by 
court-martial, under martial law (a), as the declaration and 

(a) In the case of Orant v. Gould (2 H. Blackstone, 6), it was formally 
and solemnly decided that even a regular court*martial is not bound by 
the rules of evidence which prevail in our courts of common law, and any 
one at all acquainted with law is well aware that those rules only bind 
courts which proceed according to the course of the common law. In that 
case a sergeant had been sentenced by regular court-martial, in time of 
peace, to receive a tJiouscmd lashes, and notwithstanding the horrible severity 
of the sentence, the court declined to hold that the court was bound by 
the common law rules of evidence. *" That all common law courts (said 
Lord Loughborongh) ought to proceed upon the general rule, viz., the best 
evidence that the nature of the case will admit, I perfectly agree. But that 
all other courts are in all cases to adopt all the diBtinctions that have been 
established and adopted in courts of common law, is rather a larger propo- 
sition than I choose directly to afSrm,'* and accordingly upon that principle 
various irregularities, which undoubtedly would not have been allowed in a 
common law trial, were declared to be no sufScient grounds even for pro- 
hibiting the execution of the sentence, it not appearing that they had 
operated any substantial injury to the prisoner. There, however, the 
charge was specific, and the evidence adduced in support of it fully verified 
it {ibid). So in the case of Governor Wall (28 State Trials, 148), the 
defence being a summary trial by drumhead court-martial, Mr. Law (the 
late Lord Ellenborough) said, he admitted the validity of it if there was a 
mutiny, which it required the strong arm of power to suppress, and it was 
so dangerous in its probable and immediate consequences as to supersede 
the ordinary trial for such offences, and the Lord Chief Baron (Macdonald), 
in his summing up, adopted that view, and drumhead courts-martial are 
recognised in the books of military law. So in Wright v. Fitzgerald, 29 
State Trials, 760, the judge said, *' It is expected that in such cases there 
should be a grave and serious examination ; he did not mean that 'sort of 
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execution of martial law can only be excused on the ground 
of an urgent necessity, and the presence of a great public 
peril, it is manifest that there cannot possibly be expected 
to be an observance of those mere /brmol rules of proof or 
of procedure, which, however ordinarily desirable and 
valuable as precautions and securities, are not necessarily of 
the essence and substance of justice, and the observance of 
which would involve so much delay or difficulty as to 
defeat the paramount object for which martial law is pro- 
claimed. But, on the other hand, it is equally obvious, that 
the more substantial rules and principles of evidence ought, 
as far as possible, to be observed. The broad rules of 
common law and military law require that there should 
be a specific charge and sufficient evidence ; and espe- 
cially where the sentences are capital, the sanctity of 
human life — which always demands the gravest considera- 
tion — requires that there should, at all events, be a charge 
of an offence cognizable and capitally punishable under 
martial law, and that there should be an adequate amount 
of evidence of it, and a most careful consideration of its 
effect. 

The common law (a), the ordinary municipal law of the 
country, is extremely strict in its procedure in all cases 
affecting life or liberty, and requires the most exact and 
accurate accordance between the allegation of the offence 
and its proof in evidence ; and sometimes this strictness 



trial vfhieh took pleiee at common law, hut the best that the nature of the cote 
and the circumstances will allow of." But in that case there was no 
capital offence (as the sentence itself showed), and the man was in effect 
sentenced to death under pretence of corporal punishment. 

(a) '* The scope of the common law on criminal questions, is the vindica- 
tion of the law in ordinary times and under ordinary circumstances. And 
in time of peace the courts can afford to be strict, critical, and technical in 
the definition of offences, or the proof of them as law, which sometimes lead 
to miscarriage of justice" (Treatise on Martial Law). Alluding to such 
cases as that of Home Tooke, where it was said, by Lord Mansfield, *' An 
indictment or information must charge what in law constitutes the crime 
with such certainty as must be proved, though that certainty may arise 
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has beon considered by great judges, as reflecting some 
scandal on our law, as causing miscarriage of justice. But 
everyone must feel that the error is on the right side, and 
that it is possible to catch the spirit and carry out the prin- 
ciple of the common law on the subject without adhering 
to its more formal and technical rules. And that spirit 
and principle appear to dictate the gravest care and con- 
sideration in dealing with human life or limb ; and it is 
obvious that, under martial law, there is all the greater 
necessity for this care and consideration, for the very rea- 

from necegsary inference. Whatever the degree of guilt may be — however 
strongly it may be proved — yet if the defendant is entitled to a legal ad- 
vantage, even from a literal Jlaw, God forbid that he should not have the 
benefit of it '* (JRe Home, Cowper's Rep. 655). Numerous illustrations of 
this could be given from the books jof our law ; but it is to be observed that 
in the most extreme instances they do but exhibit an excess of care on the 
right side, viz., in favour of human life or liberty, and the spirit and 
principle of the common law may be caught, although its technical rules 
may not bind the above, and similar cases had been cited by the Author, 
and it was to such cases he alluded when he wrote the above passages, 
which are in entire accordance with what has been laid down by the courts 
in various cases. Thus, in Cfrant v. Gould, 2 H. Bl. 96, it was said, that it 
would be absurd to expect as much precision in a sentence by court- 
martial, even regular court-martial, as in a conviction before a magistrate 
(2 H. Blackstone, 1 07). So the Court of Queen's Bench, in considering 
the sentence even of a regular court-martial abroad, said: ''The natural 
tendency of our minds is in favour of prisoners, and in the mild manner in 
which the laws of this country are executed, it has been rather made a 
subject of complaint by some, that the judges have given way too easily to 
mere formal objections on behalf of prisoners. We must, however, take 
care not too urge this disposition too far, lest we loosen the bonds of society, 
which are kept together by the hope of reward and the fear of punishment. It 
has always been considered that the judges in our foreign possessions abroad 
are not bound by the rules of proceedings in our courts here. On appeals 
from our colonies, no' formal objections are attended to, if the substance of 
the matter or the corpus delicti sufficiently appears, to enable them to get 
at the truth and justice of the case (Lord Kenyon, C. J., Rex v. Suddis, 1 
East's Rep. 314). "We are not now sitting as a court of error to review 
the regularity of the proceedings, nor are toe to hunt after possible objections " 
(ibid). The spirit and effect of these judicial observations is, that on trials, 
even by regular courts-martial, the substance of justice is to be looked to 
rather than its forms, and in that spirit the Author wrote in his former 
book, in passages which were very much misapprehended. 
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son that it is neoessarily administered amidHt great excite- 
ment, and without the safeguards of these formal mlea 
And no emergency can dispense with substantial rules, 
which require sufficient evidence of the offence, and of an 
offence of which the tribunal can take cognizance, and an 
offence capitally or corporally punishable. It is hardly 
necessary to add that there must be a fair hearing and a 
reasonable opportunity for answer and defence. But it 
is obvious that, if there be an observance by courts-martial, 
under martial law, of these substantial rules, the non- 
observance of the more formal or technical rules of pro- 
cedure, which cannot be applicable to such exceptional 
tribunals, with such an irr^ular procedure, can work no 
substantial injury or injustice to the accused. And it 
should never be forgotten that the object of trials by 
court-martial is justice, though rough and summary justice, 
and that no theory can justify the disregard of those sub- 
stantial rules of that justice which is the object ; though, 
on the other hand, there are occasions when the ,mere 
forms of justice must not be allowed to defeat that object, 
and the end must not be sacrificed to the means. 

Courts martial have been called courts of natural pro- 
cedure (a), and are bound rather by the rules of natural 

(a) This 18 the description given of them by Bentham, in his Rationale 
of Judicial Evidence, because they are not bound by mere formal rule ; and 
Mill, in his History of India, in his first edition, had a chapter directed 
against the artificial rules of our law of evidence. It should, however, be 
borne in mind that these observations apply only to such artificial rules as 
excluded evidence reasonably admissible, or required evidence not reason- 
ably obtainable (many of which rules have since been removed by legisla- 
tion), and that they imply and assume that there is and ought to be 
evidence reasonably sufficient. As a general rule, there must be express 
evidence of facts which are to form the basis of a verdict, though from fiicts 
proved the jury may draw inferences or presumptions, and this substantial 
rule applies equally to courts-martial {Hunter v. Oibaon, 2 Hen. Blackst. 
187 ; Grant v. Gould, ibid, 68 ; Bex v. Burdett, 4 B. & Aid. Rep.). The 
only qualification is, that juries may judge of the proof by the light of their 
own general knowledge {Bushforth v. Hadfield, 7 East's Rep. 224) ; and 
that they do not require express proof of public notorious facts. At all 
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good sense and justice than by formal or artificial rules ; 
but it should be carefully borne in mind that it is a dictate 
of natural good sense and justice, especially under circiun- 
stances of heat, of haste, and excitement, which require a 
greater degree of care, that there should be an observance 
of those substantial rules which experience and good sense 
in this country have caused to be established in our regular 
courts as safeguards and securities, especially in cases which 
affect life or limb. 

So of the cardinal principle, founded equally on natural 
good sense and experience, that the best evidence which 
can reasonably be expected to be produced should be pro- 
duced ; and the two great rules (a) deduced therefrom, that 



events, though it is the practice to require express evidence of particular 
facts, it is by no means quite cert-ain how far they may not draw on their 
own knowledge of facts, public and notorious, as a war or rebellion, and the 
like, or how far the court may take judicial notice of such public facts. In 
The King v. SuUton, 4 M. & S. Bep. 536, a case of indictment for sedition, 
the royal proclamation was put in evidence, to show that a system of outrage 
had existed, which, it was suggested, the libel tended to incite to, and it 
was admitted as an act of the State, founded on the existence of the outrages 
it recited ; and preambles to Acts of Parliament, also reciting them, were 
admitted as tending to show the Tiotoriety of their existence. In the course 
of the summing up, the judge alluded to the personal knowledge of the 
jury, as illustrating this evidence ; and this was held not improper, because 
it formed "a part of the history of the country that such outrages had been 
committed ;" and *^ it was as if he had said, every one must be aware of 
what has passed before their own eyes, and at their own doors ; and though 
it was added that he did not advise them to rely on it as a source of 
information, on which they were to found their verdict, it would be contrary 
to sense that a court, which is both judge and jury, and is trying a case 
summarily, should stand out for formal proof of notorious and public facts. 
The courts of law may take cognizance of acts of State, and public and 
notorious facts, such as a war (The King v. De Beranger, 3 M. & S. rep. 69). 
Thus, a court-martial, in time of rebellion, would hardly be expected to 
require express and formal proof of the/oc^ of the rebeUvon, and though, in a 
criminal court, nothing can be taken, without such proof, it would be too 
much to say that this strict rule would apply, in a trial by court-martial, to 
facts which no one doubts, and which are not denied, and which are open 
and notorious. 

(a) These rules were carried out so rigidly at common law as to produce 
inconveniences, which were removed either by exceptions introduced by 
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matters of fact should be proved by witnesses produced and 
examined in the presence of the accused as to facts they 
liave seen and heard, and that matters in writing should be 
proved, if possible, by the production of the writing itself. 
And although, as these rules may be sometimes difficult of 
application, so as to perplex our judges in our common law 
courts, and have been carried to excesses of refinement, 
which have, in some instances, required legislative correc- 
tion, and their disregard does not necessarily involve injus- 
tice ; yet, it is obvious that they embody principles of 
sound sense which ought never, in substance, wilfully to be 
departed from. 



the courts or by legislaUve enactment. Thus, for example, to prove the 
state of a man's account at a bank, it would strictly be requisite to call any 
clerk who could possibly have receiyed money, that Is, all the clerks in the 
bank, and in order to avoid this monstrous inconvenience the courts 
allowed the fact to be proved by the ledger (Fumeaa v. Cope, 5 Bingham's 
Bep. 114). Again, the rule which required an attesting witness should be 
called to prove the execution of a document was, as Lord Ellenborough 
said, ** as fixed, formal, and universal, as any in the law/' yet it was abso- 
lutely necessary in some cases to introduce exceptions, provided the execu- 
tion was fully and satisfactorily proved, as it might be, by other evi- 
dence ; and, at last, the rule was got rid of in civil cases by the Com- 
mon Law Procedure Act, 1854, but it remains in criminal cases. So as to 
the rule which requires the production of a document, if it be in existence, 
to prove its contents, so salutary as a general rule, though it often works 
injustice. " Our ancestors were wise in making it a rule that in all cases the 
best evidence that could be had should be produced, and great writers on 
the law of evidence say, that if the best evidence be kept back, it raises a 
suspicion that if produced it would falsify the secondary evidence on which 
the party has rested his case " (Best, C. J., Strother v. Barry 5 Bingham's 
Bep. 151). The very reason of the rule, indeed, implies that if it is mad§ 
clear that the best evidence is not kept back, and the fact is clearly proved, 
the principle of the rule does not apply, but it is safe to adhere to a general 
rule, though in some cases there is great difficulty in its application. Though, 
however, the substantial sense and reason of the rules are easily intelligible, 
their application may be difficult. Thus, for instance, in a case where the 
judges were divided, it was said, " Suppose it be found under an indictment 
foi: treason that arms and treasonable papers are found in a house, to prove 
that it was in the occupation of the prisoner the landlord is called, who 
proves that the prisoner took the house of him And paid him rent, and upon 
this he is asked if he did not let his house by a lease in writing, and he 



240 MARTIAL LAW IN THE CfOLONIES : COURTS-MARTIAL : 

And there is one plain, broad, and substantial rule, of such 
obvious sense and justice that it not only can never be 
safely disregarded, but it can never be disregarded without 
a grave degree of culpability ; viz., that men must not be 
convicted upon the strength of evidence taken behind their 
backs, and produced merely in the form of written depo- 
sitions, not taken in the presence of the prisoner, and the 
witnesses themselves being kept back, or, at all events, not 
produced in court for examination and cross-examination 
in his presence (a). 

answers that he did ; and suppose the objection taken for the prisoner, that 
it ought to be produced, the judge answers that the tenancy may be proved 
by payment of rent. Again, a gunsmith proves that the prisoner bought 
arms of him, and that he sent them to his house, and that a person who 
appeared to be the tenant and resembled the prisoner paid for them. He 
is asked if the order was in writing, and he says it was ; he is asked whether 
he ever had before seen the person who appeared to be the prisoner, and 
he says he had not. Then an objection is made that the order should be 
produced The judg» says, the arms are sent to a house of which the 
prisoner is tenant, and wei-e paid for by a person who appeared to be occu- 
pier, and that this is evidence from which the jury may infer that the 
prisoner was the person who bought the arms. The prisoner is convicted, 
and on further enquiry the lease and letter are produced, and it appears 
that the lease was to the prisoner's brother, and the order signed by him ; 
would any judge venture to induce the King to execute a prisoner under 
such circumstances V* (Lord Chief Justice Best, Strother v. Bwrr, 5 Bing- 
ham's Bep. 155). That case, in which the judges were equally divided as 
to the application of a rule of evidence which they all agreed was *' enet>- 
tiaZ to the security of life" may illustrate at once the importance of these 
great rules and the great difficulty which may occasionally arise in their 
application. 

(a) Though, as it is the practice of foreign countries to use depositions 
thus taken, it may be too much to say that it is necessarily contrary to 
natural justice ; it is so contrary to our own practice, and is so open to 
obvious danger, that though it may be going too for to say that the use 
of a deposition would necessarily be a violation of justice, or invalidate 
the proceedings, or involve any grave culpability, it may safely be said 
that this would be so, if such evidence constituted the only evidence, or 
if the accused were convicted on the strength of such evidence. This 
was what the Author meant to convey in his former work, which was written 
mainly with a view to criminal culpability on the part of the members 
of the court-martial. The true principle is stated above. Thus the Boyal 
Commission, in the Jamaica case, carefully drew a distinction between 
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And as coorts^martial are at once judges and juronh— 
that is to say, have to judge of the quality and character of 

caset m which affidarita and depoidtiona formed the only evidence, and 
cues in which depoaitiong were only received. Thus they stated, " that at 
a certain place affidavits were regularly received as proof of the facts 
deposed to, and in some cases, in which death was the sentence, the 
affidavits eomttUuied the only evidence,** So they state, "three persons 
wen convicted and executed upon the production and proof of affidavit! 
made behind their backs, by persons who, for anything that appears, might 
perfectly well have given their evidence in open court " (Heport of Royal 
ChmmiseUm), It is needless to say how monstrous these cases must be 
considered. They were, it will be observed, cases in which witnesses were 
Hotproduced at all, and the only evidence was evidence taken behind the 
baeke of the prieonen. There is, it is obvious, a great distinction between 
such cases and cases in which the witness is produced, although his depo* 
sition is also read, or in which other witnesses are produced, whose 
evidence, more or leas, tends to support the case. The degree of culpa- 
bility, it is manifest, because the degree of danger and of mischief, depends 
on the degree to which the objectionable evidence is relied on. But the 
character of such evidence is essentially vicious, and it cannot be safely 
or properly relied on at all. This is said of depositions taken behind 
the back of the prieoner, and depoBitions of witnesses not produced. The 
law of England allows depositions even in criminal cases, if taken in the 
prisoner's presence, and the witnesses are unable to attend. In foreign 
countries depositions are admissible, although not taken in his presence ; 
as stated by Mr. Fitzjames Stephen, in his inte]*esting View of the 
Criminal Law (p. 164); but that is obviously open to grave objection, 
and in this country, if the deposition is to be used as evidence, it is an 
inflexible rule that it must have been taken in the prisoner's presence. 
If, however, it is not to be used as evidence, it is otherwise, if the witness 
is produced in court and examined, and the deposition is merely pro* 
duced, with any other statement of his, to check him, or furnish material 
for examination, and it is not as though it were used in evidence. In 
Gordon's case, in the Jamaica rebellion, there was strictly legal evidence ; 
there were depositions by parties as evidence, which were taken behind 
the prisoner's back, and were made by witnesses not produced, and there 
were also depositions read by witnesses who were produced, probably to 
check their evidence. It was the former as to which the Boyal Commis- 
sion truly stated, that ** the written statements of these persons had been 
taken in the absence of Mr. Gordon, and were inadmissible as proofs 
against him, according to the rules that regulate evidence in English 
courts, either civil or military." Thus, they added, ** with regard to Uie 
written statements of J. Anderson, James Gordon, and Elizabeth Jane 
Gough, they were not legal evidence, but those persons were called and 
examined.*^ This, it is obvious, made all the difference, but the distinction 

R 
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evidence, as well as its weight, force, or effect (a) — so it is 
to be fairly expected of them that, while, on the one hand, 
not held to a strict observance of mere formal or artificial 
rules, they shall not only adhere to the substantial rules of 
evidence, but also attend to all reasonable considerations, as 
to the credibility of witnesses, or the interest or influences 
which may possibly affect the value of their testimony, and 
the necessity for confirmatory evidence ; and so as to con- 



was not kept in mind by Chief Justice Cockburn, in the comments on the 
case in his charge in Nelson's case ; and the Lord Chief Justice also forgot 
that the objectionable evidence was of the least importance in the case. 

(a) In this respect they differ from common law courts, as other courts 
known to our law do. Thus, in the Ecclesiastical Court, the judge, a 
skilled lawyer, who receives the evidence, also judges of its weight and 
effect, which is quite contrary to the common law system, in which the 
jury are the sole judges of the effect of evidence when it is fit to be 
submitted to them on any objection. Hence there are many material 
differences betwen the two systems as to the admission of evidence, in 
a great degree arising from this most important difference between them : 
and in the common law system the examination of witnesses is oral and 
open, and subject to cross-examination before and by a popular tribunal, 
on which the common law system greatly relies for the eliciting of trath 
and detection of falsehood (per Coleridge, J. ; Wrtght v. T<Uham, 4 B. N. C. 
601). This consideration, indeed, has a double bearing ; on the one hand, 
as pointed out in that case, such courts may fairly be deemed to be 
emancipated from those more artificial rules of evidence which are deemed 
necessary on account of what judges have called the infirmity of trial by 
jury, as a popular tribunal, composed of persons taken at hazard from the 
general ranks of society, and generally persons not of much education (in 
criminal or common jury cases), whereas courts-martial are always comr 
posed of gentlemen of education ; while, on the other hand, from that very 
circumstance, they may be reasonably expected to observe the more 
important and substantial rules of law as to evidence, and also those obvious 
considerations of good sense, as regards the effect of interest or influence on 
the mind of the witnesses, which judges always take care to point out to 
the attention of juries. Thus, by our law, an accomplice is an admissible 
witness, though his expectation of pardon depended upon the prisoner's 
conviction, and so an accessory is a competent witness against the principal, 
and the principal against the accessory, but the fact of the witness being 
an accomplice of necessity detracts very materially from his credibility, 
and it is always considered necessary, though in strict law not essential, 
to give other evidence confirmatory of the testimony (^Regina v. Hastings ^ 
7 Canlngton's and Payne's Reports, 152). Hence it is obviously better. 
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siderationfl, not only with reference to credibility, but 
memory, accuracy, and other circumstances^ especially in 
evidence as to words spoken by the accused, such as it is the 
practice of judges to recommend, whether or not matters of 
law^ as of importance, for the guidance of juries in criminal 
cases. 

While, therefore, it is laid down (a), both by military 
and legal authorities, that courts-martial, under martial 



if pofisible, in & capital case, to avoid acting on it unless confirmed. The 
Royal Commission in the Jamaica case made comments on some of the 
cases, which it may be useful to record as warnings. " At another place 
the evidence allowed to be given was of a most objectionable description. 
A. gave evidence against B. of a confession made by the latter of his having 
aBsisted in a murder, and immediately afterwards was himself put upon 
his trial as an accessory to the same murder, and was convicted, upon the 
evidence of B., of a confession made to him, coupled with the affidavit of a 
person whose absence was not accounted for. Three persons were convicted 
and two were executed upon the evidence of a confession made by a man 
shortly before his execution, in which he stated that the prisoners had 
assisted in the murder for which he himself was about to suffer. Five per- 
sons were convicted on the unconfirmed testimony of a man liimaelf just 
convicted and sentenced to death as a spy, and for having incited others 
to join in the rebellion, one of the persons so iionvicted having himself 
given evidence to prove the case against the spy." In such cases, 
it is obvious that, on the one hand, there may be danger of the witness 
tiying to screen himself by tiirowing the guilt upon the prisoner ; and, on 
the other hand, there may be danger of his seeking to revenge himself by 
convicting the person on whose testimony he himself has been condemned. 
It is, indeed, to be borne in mind that in such cases, as held long ago in 
the £uniliar case of an accomplice, the evidence is admissible, and may be 
sufficient. It was held, in Lord Mansfield's time, that a person who has 
been admitted witness for the Crown, may be afterwards tried for the same 
matter, and tried on the evidence of the party already convicted (RvdcPa 
case), and it has been always a practice to admit a fellow prisoner as 
witness, either after his conviction or acquittal, as then he has lost his 
interest (Regina v. Sughes, 1 Denman*s Crown Cases, 84), though not 
until then. Still the question will be, in substance, whether the 
evidence was confirmed; and in Winsor's case, one prisoner was 
allowed to give evidence against the other in a case of murder, and 
Chief Justice Cockbum, and all the judges, held that as there was other 
evidence, the prisoner convicted had sustained no substantial injustice, 
though it was clearly contrary to practice. 
(a) Thus it has alwa^'s been laid down by Judge Advocates-General 

R2 
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law, are not bound by fixed and formal roles, and have no 
settled and regular practice, like courts of common law, but^ 
by their oaths, are bound to proceed according to their 
consciences and the custom of war in like cases; it is 
equally clear from the same authorities, and by the terms 
aDd real meaning of their oath, that conscience itself 
requires the observance of the obvious analogies, the broad 
principles, and the substantial rules, common to all law, 
regular, municipal, or military, aod based upon experience, 

when officially animadyerting upon trials taking place under martial 
law. Thus in the Ceylon cases, the Judge Advocate-General, Sir D. 
Dundas, stated officially, there is no practice laid down for martial law 
(vide ante, p. 9). " There is no practice laid down as to hew coartfi- 
martial are to be conducted under martial law, but, on the other hand» 
they should approximate as near as possible to the regular forms and 
course of justice, and the usage of the service, and should be conducted with 
as much humanity as the occasion will allow, according to the conscience and 
good judgment of those entrusted with its execution " (£v. of Sir D. Dundas, 
before the Ceylon Committee). This quite agrees with what was said by the 
Lord Chief Baron in Governor Wall's case (28 Sta. Tri. 154). "If there was 
a mutiny, and such a court-martial as could be had, if ther^ was reasonable 
notice to the man that he was charged, and if there was an opportunity 
given him of defending himself, and as much attention to his intereet as 
the case would admit of, the defence would be made out." Bo as to drum- 
head courts-martial, he said : *' they mean, that when the alarm is such, and 
the danger so great, that the regular mode of summoning courts-martial 
cannot be followed, so many officers as are upon the spot may be sum^ 
moned together, but they are not to proceed altogether without any regard 
to the interests of the prisoner, though they may not proceed exactly 
according to the directions laid down in the Articles of War " (ibid). This 
again accords with the oaths of the members of courts-martial, which 
would be found according to the Articles of War or the Mutiny Act, and 
where any doubt shaU arise which is not explained by the Articles of War, 
then according to their consciences, the best of their understanding, and the 
custom of war in such cases (Articles of War, 152). And it accords 
with the exposition of that oath given in Simmons on Court-Martiai, 
or MacArikur on Cowrt'Martial, The terms of this oath, however, may 
well be interpreted and explained by the language of the militaiy text 
books and the Queen's Kegulations. The former lay it down, that it is 
proper in regular courts-martial to follow, as far as possible, the common 
law rules of evidence : and the Queen's Regulations lay it down, that it is 
the duty of officers to take great care to qualify themselves for sitting on 
courts-martial, by attending such courts and observing their proceediDga. 
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sound sense, and natural justice ; and that» as (ax as possi* 
ble, they should proceed in accordance with the spirit and 
principles of ordinary law. 

The grand and all important rule, of coui^se, is, that there 
should be a sufficient amount of evidence admissible accord- 
ing to these substantial rules and priucipies ; that is to say, 
ihero ought to be legal evidence, and enough of it (a). 
Even assuming that the evidence is such as is properly 
admissible and reasonably credible, there will come the 

(a) As observed in the Author's former work, there are all degrees of 
proof, from demonstration down to slight probability ; and it need hardly 
be said that the latter can never be sufficient, and that the former never is 
required. There are many intermediate degrees, but it may be laid down 
as law that in a criminal case—and, above all, a capital case— the evidence 
should be such as to leave no reasonable doubt in the minds of reasonable 
men ; and though a leas degree of evidence may involve no criminality on 
the part of those who act on it, nor, perhaps, any legal culpability, it will 
certainly involve grave moral responsibility, and may entail undying self- 
reproach. In the Jamaica case, the Royal Commissioners reported, in 
several capital cases, that the evidence was, in their opinion, insufficient 
Thus, in one case, that of Gordon, they reported that the evidence, 
oral and documentary, appeared to them to be wholly insufficient to estab- 
lish the chaige upon which the prisoner took his trial — that is, the twofold 
charge of complicity in treason and murder; and though it is obvious that 
their finding did not in the least affect the legal validity of the conviction 
(seeing that convictions constantly take place at the assizes on evidence 
which lawyers deem insufficient, and yet no one, on that account, doubts 
the legality of the sentences), it would be desirable to avoid the possibility 
of such reflections, and with that view to err on the right side, remembering 
that the parties are still liable to be tried in courts of law. In that cuse, as 
already mentioned, there was some evidence strictly and legally admissible 
— that of a prisoner — produced, and there was evidence legally inad- 
missible ->as depositions taken behind the back of the accused ; and what 
the Qommissloners must be presumed to have meanti was, that there was 
not enough of admissible evidence to sustain the charge in either aspect of 
it, both practically resolving themselves into complicity in the outbreak. 
The offence, to justify a capital sentence, must have been treason or 
murder, and the one would require proof of an intent to deprive the Crown 
of the colony, and the other would require proof of criminal liability for an 
outbreak or attack ending in murder. The Commissioners said, " We can- 
not see, in the evidence which has been adduced, any sufficient proof 
either of his complicity in the outbreak at Morant Bay, or of his having 
been a party to a general conspiracy agiunst the Government.'* There is 
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question of its effect, and its sujfficieTicy in point of 
a/mount, as to which it is of course impossible to lay down 
any definite rule (a) ; and all that can be laid down is a 
general rule or principle that the evidence ought to be such 
as may reasonably satisfy honest and sensible men, sincerely 
desirous to decide justly, and in a fair and dispassionate 
• state of mind. The only rules of law on the subject are, that 
it is for the prosecution to make out their case against the 
prisoner ; and that though evidence may be circumstantial, 

some reason to suspect that the Commissioners were under the impression that 
to aastain the charge of treason, there must be proof of complicity in a general 
conspiracy, although complicity in a local conspiracy, with the same general 
obje^, and certain to become general if it succeeded, would equally have sus- 
tained the charge, and it is very observable that they cautiously abstained 
from negativing a sufficiency of evidence of complicity in the local con- 
spiracy, the existence of which they affirmed, so that their special finding 
leaves the question wholly undecided, and their general finding was 
apparently given under an impression as to the law, or as to its application 
to the case, which, it is conceived, was erroneous. Th^ as to the other 
•charge — of complicity in a murderous outbreak — they appear to have 
conceived that it was necessary that there should be express proof of actual 
complicity in the outbreak ; whereas, it is conceived that, on the well- 
known doctrine of law already alluded to, supposing it to be^ clearly made 
out that the prisoner had used language which he must have known was 
naturally calculated to incite to some such outbreak, he would be legally liable, 
although he might not have intended one on that precise day or occasion. 
But as to that, it would be necessary that the evidence should be dear and 
concltMive. And the evidence was, in substance (discarding what was not 
properly admissible), that the prisoner had, some time before, said to the 
active rebels that the whites were to die if the blacks did not gei 
the back lands, and that, just before the outbreak, he had sent them a letter 
requiring them, on the occasion of the meeting at which it took place, to be 
"up and doing, and help themselves," &c., &c., which it was probable they 
would refer to and connect with the language previously used. But^ then, 
cUl turned on the real sense and meaning of thai language, as to which there 
was only one witness, who spoke as to words used months before, and which 
he might easily have mistaken, and the Commissioners no doubt meant 
that this evidence was not sufficient to sustain a capital charge. 

(a) The Koyal Commissioners, in their Report, said, " The number of 
executions by order of courts-martial appeared to us so large that it became 
very important to ascertain, as far as we were able, the principles upon which 
the members constituting the courts acted, and the sort of evidence upon 
which their decisions were pronounced. It would be unreasonable to expect 



COURTS-MABTIAL : AMOUKT OF BVIDXNCIL 247 

and need not be conclusive, in the sense of excluding all 
possible doubt, it must be such as to exclude all reasonable 
doubt And, further, it may be laid down generally that 
courts-martial, under martial law, ought to deal only with 
very clear cases, and leave others to courts of law. 

The amount of proof to be required necessarily much 
depends upon the view taken of the nature of the charge, 
and the requisites or elements of the ofifence (a) ; as to 
which, when it is not of the character of an open and overt 

m 

that in the circumstaaoes under which these courta were aflsembled, there 
should be the same perfect regularity and adherence to technical rules which 
we are accustomed to witness in our tribunals ; but there a/rt certain great 
princip7e» which ought, under no circumMancei, to he violated^ and there is an 
amount of evidence which every tribunal should require before it pronounces a 
judgment which shall affect the life, liberty, or person of any human being. 
In order to ascertain whether these principles have been adhered to, and 
whether, in all cases, this necessary evidence has been required, we have 
carefully read the notes of the evidence given before the different courts, 
upon which notes the confirmations of the sentence were pronounced. In 
the great majority of the cases the evidence seems to have been unobjec- 
tionable in character, and quite sufficient to justify the finding of the court 
It is right also to state that the account given by the more trustworthy 
witnesses as to the manner and deportment of the members of the courts 
was decidedly favourable. But we think it right also to call attention to 
cases in which either the finding or the sentence was not justified by any 
evidence appearing on the face of the proceedings." 

(a) Thus, for example, in the case of Gordon, on the charge of treason, 
proof would be necessary of an intention to deprive the Crown of the 
colony; although this would not require, as the Commissioners seem to 
have supposed, express proof of an actual and general conspiracy with that 
object, and it would be proved by evidence of the prisoner's complicity in a 
mere local outbreak, which, if successful, must, by reason of its inevitable 
tendency to spread with rapidity, have the same result; and this com- 
plicity again would not require express proof, but might be shown by acts 
and words, of which the natural result would be such an outbreak. It is 
undoubtedly tnie that this would require clear proof of language clearly 
calculated to have that effect, and which the prisoner, therefore, must be 
taken to have intended ; but the Commissioners virtually found that fact, 
and though the evidence given of it may have been hardly reliable, that 
was for the Court, and they might well and honestly deem it so, though 
others as honestly, and, perhaps, more wisely, might deem it not so. And 
both as to its reliability and as to the natural result of such language, they 
might well and honestly, and even, it is conceived lawfully, use their 
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act, nice questions may arise— -^us^ for instance, as to con- 
structive treason or presumptive intent, or with reference 
to the distinction between a general and a particular 
intent — and the effect of proof necessarily so much depends 
upon the extent to which it may be interpreted or applied 
by the general knowledge of the tribunal, or the extent to 
which it might take cognizance of facts as general, public, 
and notorious, without express or formal proof ; and these, 
again, are of themselves matters necessarily of some 

general knowledge of notorious facts of a public and general nature — as, for 
instance, the contiguity of Hayti, and the condition of the black population, 
and t?ie necessary tendency of an insurrection of colour and of race to spread 
rapidly. For of these general public and notorious facts the prisoner must 
be assumed to have been as well aware as any one else, and they had, it is 
obvious, an important bearing on his presumed intention, with reference 
especially to the charge of treason, and a bearing which the Commissioners 
wholly overlooked. And, assuming that they were wrong in the view of the 
law, which it is manifest lay at the basis of the finding, then that finding 
cannot be relied upon. To this, it may be added, that, as the Author 
observed in his former work, although depositions taken in the absence of 
the prisoner could not, per se, be properly relied upon, and the evidence as 
to the prisoner's allusion to Hayti was of that character, the Court might 
honestly, though erroneously, use that evidence, in accordance with their 
general knowledge of public and notorious &cts, in confirmation of the 
other evidence, strictly and legally admissible, viz., that the prisoner had 
spoken at a meeting about the death of the whites, and had sent them a 
letter to be ** up and doing ;'* also, it is to be added, that the prisoner did 
not deny having made an aUusion to Hayti, although he denied it on the 
particular occasion, and, of course, the particular occasion would be very 
immaterial — the significance and importance lay in the allusion itself. And 
as it would be idle to say that the Court were not to use their general 
knowledge of the fact of history about Hayti, or the general knowledge of 
the notorious fact that there was an enormous black population in the 
colony ; so it would surely be idle to say that they might not fairly 
draw an inference, t?uU a local outbreak, if successful^ was certain to be 
general, and another inference, that the prisoner must have been as well 
aware of it as anybody else. These observations show that the view 
taken of the proof to be required must depend upon the view taken of the 
law ; and as the Author, after great consideration, ventures to dider from 
the Commissioners, in their implied or apparent view of the law— although 
it is very likely he may be wrong— yet this surely is suflScient to show that 
the Court might honestly, even although erroneously, have taken ^tiie view 
which appears to him to be the true one, viz., that if the prisoner used 
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uncertainty, that there must alwa]r8 be a great difficulty in 
conveying to the mmds of others a just appreciation of the 
evidence on which the court may have convicted. And 
thus it may happen that in a case of a constructive rather 
than of active complicity, and of presumptive rather than 
of express proof, it might be, upon evidence on which a 
judge could advise a jury not to convict, but upon which, if 
their feelings were excited, they might possibly convict ; — 
a court-martial might honestly enough convict, although 
others, in a different state of mind, and with a different 
degree of general knowledge, might honestly, and perhaps 
properly, consider the evidence as '' wholly insufficient to 
sustain the charge." 

And while, on the one hand, such a conclusion would 
not, it is conceived, necessarily involve any imputation 
upon the members of the court-martial who convicted 
upon such evidence, or upon the military Commander who 
confirmed their proceedings, nor upon the Governor who, 
after such confirmations, allowed and approved the exe* 
cution of the sentence under a belief of its necessity ; still 
it may well be deemed to convey a lesson of caution for the 
future ; and it undoubtedly^ involves this, that as, in such 
cases, it is necessary for the purpose of justification, not 
merely to feel a conscientious conviction, but to carry that 
conviction to the miuds of others, the very difficulty of 
doing so, in cases rather of constructive than active com- 
plicity, suggests that it is, as a rule, wiser, safer, and better 

language calculated, as he must have known, to cause an outbreak, he was 
guilty of treason, and might also honestly, though erroneously, have 
arrived at the conclusion that he had used such language. On the other 
hand, others might honestly and rightly arrlye at an opposite conclusion, 
and a judge, no doubt, would have advised an acquittal ; but that would 
have been, partly because the law as to treason wisely requires two witnesses 
to words, and partly because our criminal law requires formal proof of 
almost all facta ^ and even although the judge might have advised an 
acquittal, a jury might, under honest though mistaken feelings, have con- 
victed. Similar observations apply with stronger force to the second 
charge, of complicity in the crime of murder. 
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to avoid dealing with such cases under martial law (a) ; and 
that, as martial law is necessarily administered under cir- 
cumstances of heat, haste, and excitement incident to a 
great emergency, and which, while they may eoGCuse errors 
into which, under such circumstances, men may fall with 
perfect honesty, certainly expose them to gi'eater risk of 
error ; it is better to confine it to cases of a clear and 
simple character, and avoid others, except under the pres- 
sure of some unavoidable necessity. 

{a) The two charges yirtually reduced themselves into the same, in this 
respect, that neither was maintainable without showing a constructive Uct- 
hUUy for the ouibreaJe. The Author designedly uses the word " liability '* 
instead of *' complicity/ which he ventures to think may have suggested to 
the Commissioners the idea that express proof of an actual complicity was 
necessary, whereas, as he conceives it, it would be enough if it was clearly 
proved that the prisoner had used language to the actors in the outbreak 
which he must have known would be likely to cause some such outbreak. 
In his opinion this would be ample presumptive proof, according to autho- 
rities already quoted, that he must have intended it. If so, he would be 
guilty of the murders which took place on the occasion, because no one 
will dispute that they were the necessary consequences of the outbreak, so 
that if he intended the outbreak he intended murder. And no lawyer will 
>pretend that an intent to kill a particular person is necessary to constitute 
the crime of murder, if there be clearly an intent to kill some one ; added 
to which, no one will dispute that if there was here an intent to kill any 
one, it was an intent to kill the very persons who were killed, at all events* 
inter alia. An intent to kill a class to whom A . and B., belong is an intent 
to kill A. and B. And an intent to incite others to kill them is an intent 
to kill them. And language which must have been understood so to incite 
must have been so intended. This, no doubt, involves, as already observed, 
clear proof of language which must have been so understood, and must 
therefore, have been so intended ; and as nothing is more dangerous than 
evidence of words used, for which reason our law wisely requires two witnesses 
in treason, any one may fairly think that a court-martial would act wisely 
in not convicting on evidence of words without the clear evidence of at 
least two respectable and credible witnesses, nor even then without circum* 
stances of confirmation. And, of course, in such a case, a judge would 
have advised a jury to an acquittal upon either charge, but that would 
have been because, as to the law of treason, positive law absolutely would 
exclude a conviction ; and as to the charge of murder, because as our judges 
always require conclusive proof, and this proof would be very far from con- 
clusive, such a course would be in accordance with ordinary practice. But 
many things are in accordance with practice which are not strictly obliga- 
tory in law, as, for instance, requiring confirmation o^ the evidence of an 
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So careAil is military law to compensate for the absence 
of the safeguards and securities of common law in trials by 
courts-martial, that, in order to secure a review of the 
evidence and the findings, at all events in capital cases, by 
superior authority (a), it requires that the proceedings shall 
be submitted to the highest accessible authorities ; that is 
to say, not only to the General in command, but to the 
Commander-in-Chief of the colony or dependency, and to 
the Governor, so as to secure a review of the case by 

accomplice. And aotwithstanding the adyice of the judge, it may be that 
a jury of a county in which a cruel maasacre had taken place might, under 
the influence of honest though excited feeling, insist upon conyicting. 
Nothing is more difficult than for men to separate in their minds fsLCta 
proved before them from facts they already know as matter of notoriety, 
and it was found by the Commissioners that it was a matter of notoriety 
that the prisoner had for some time been engaged, along with the actors in 
the outbreak in using language calculated to excite to insurrection (vide 
ante, p. 228). And this affords a solution of the conclusion quite consis- 
tent with honesty, and, on the other hand, quite consistent with the insuffi- 
ciency of the evidence. What lawyers would advise; under such circum- 
stances, though useful for the purpose of future guidance, involves no 
imputation upon what has already been done by men acting honestly under 
great excitement and in a great emergency. In the Author's former book, 
written with reference to the past, he may have been somewhat unguarded 
as to the future, especially in writing with reference to cruel charges of 
murder against men who had thus acted. The Lord Chief Justice and 
others, on the other hand, apparently more anxious for the future, have 
perhaps fallen into the opposite error of doing some injustice as regards 
the past. It is the desire of the Author, in the present work, to unite both 
views, and show that it is quite possible to be candid and indulgent as to 
errors of the past, and yet stringent as regards the future. 

(a) This was well illustrated in the most remarkable of the cases which 
occurred in the Jamaica rebellion, in the case of Gordon. The proceed- 
ings first came before the General in command of the district under mar- 
tial law, who having approved, sent them to the Commander-in-Chief with 
a letter, which ran thus : '* The President having transmitted the proceed- 
ings, I carefully perused them. The sentence was death. I considered it 
my duty fully to approve and confirm. I enclose the whole of the pro- 
ceedings of the court for your information, as you may desire to see what 
evidence led to the conviction of so great a traitor. I have not furnished 
-any report of the court to his Excellency the Governor, because, as his 
Excellency is now at Kingston, I apprehend all my reports should be made 
through you, my immediate commanding officer. Hoping, as heretofore. 



c. 
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several succeasive military authorities, and also by the 
supreme civil authority ; and the sentence is not to be 
executed until approved and confirmed by all of them, 
thus ensuring, as much as possible, the concurrence of 
eeparate and independent opinion and responsibility before 
allowing the infliction of a capital penalty. And it is 
manifest that, as far as is practioablej the spirit and prin- 
ciple of military law in this respect applies not only 
equally, but & multo fortiori (at all events as regards the 
highest CLCceaaible authority) to capital convictions under 
martial law. 

to gain your approval, I have the honour to be," &c. The whole proceed* 
ings of the oourt were enclosed for the General's information. These 
proceedings reached the General, who, after reading them to two members 
of the Executive Committee, forwarded them the same day to Qovemor 
Eyre, with a request that he would return them with as little delay aa pos- 
sible. These proceedings were returned to the General the same day by 
Governor Eyre, who wrote at the same time that he fully concurred in the 
justice of the sentence, and in the policy of carrying it into effect. The 
Commander-in-Chief transmitted, in letters to the Secretary of State for 
War and to the Military Secretary at the Horse Guards, a copy of General 
Nelson's despatch reporting the trial, sentence, and execution of Mr. Gordon, 
and in both letters he adds, '* A copy of his Excellency the Govemor*s 
letter approving the same is enclosed, in which I fully coincide.'' This, it 
is to be observed, was the ordinary course under regular military law ; 
which requires in capital cases the approval of the Commander-in-Chief of 
the colony and of the Governor (Queen's Eegulations) ; and although under 
martial law, it may obviously not be possible always to wait for the approvfd 
of the €k)vemor, who may be at a distance, it is always proper, by analogy, 
to ordinary military law, to have the approval of the Commander-in-Chief, 
who (as in the case of Jamaica), was much nearer, and had only military 
affairs to look to ,* whereas the Governor would have the affairs of the 
general Government to attend to, and would very likely be overwhelmed 
by the anxieties and alarms of the whole island. Where, however, it was 
practicable, the proceedings should be submitted to him, and in this 
instance they were so. And it is to be observed how carefully the course 
prescribed by military law provides not only the highest security for the 
prisoner, but also the best protection for those engaged in the suppressioH 
of rebellion, for the concurrence of authorities so separate and independent 
as the Commander-in-Chief and the Governor, afford the strongest possible 
safeguard, if not against error, at all events against anything like a com- 
bination to destroy a man, such as was indeed imputed in the case alluded 
to by some persons, who had not attended to this circumstance, of the con- 
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The approval by the Qovemor of the execution of the 
sentence in such a case might, and indeed must» proceed 
upon larger considerations than the mere legality of the 
conviction or the sufiSciency of the evidence. On the one 
hand, the insufficiency of the evidence, even assuming its 
insufficiency, would not affect its legality, there being evi- 
dence on which the coui*t might honestly have acted ; and, 
on the other hand, in considering the necessity for the execu- 
tion, the Governor would have to consider not only those facts 
of a public, general, and notorious character, which perhaps 
irregularly, but almost unavoidably, might have affected 
the minds of the members of the court, but facts which 
may have become known to himself, as to the character and 
designs of the prisoner, and the condition of the colony, and 
which might have an important bearing upon the prospects 
of the rebellion (a). 

currence of the Gommander-iU'Chief, who happened to be, aa often happens, 
in a state of constant disagreement with the Governor, and stood entirely 
aloof from those local influences which it was supposed had affected the 
mind of the latter. It is conceived that, for this reason, all the capital cases 
ought to have gone to the Commander-in-Chief before the execution of the 
sentence. 

(a) It is of importance that it should not be supposed that a British 
Qovemor had sanctioned - an execution in such a case without strong 
grounds ; and it should be borne in mind that at the time of the trial and 
execution, the chief actors and active leaders in the outbreak were at laige^ 
and urging those of their own race to keep up the revolt (vide ante). More- 
over, at that time the Governor had not only that general knowledge which 
(as the Commissioners found), every one in the colony had, of the course 
which had been for some time taken by the prisoner in concert with others, 
and which was calculated to excite revolt, and that he was universally 
regarded as their leader, but he had also received information from several 
persons that the prisoner had for months been speaking of a revolution or 
rebellion, and had significantly alluded to the precedent of Hayti, and 
boasted how a buvh warfare could baffle any amount of military force (viele 
aaite, p. 228; et vide, £v. of Ford and Beckwith); concurrently with all 
this, it appeared that, as had been from the first expected would be the case, 
the bands of men who had been engaged, as was believed, in these acts of 
outrage, had, on the approach of the troops, betaken themselves to the 
woods ; the officers represented that they were led to infer from these cir- 
cumstances, and from the reports they received, and from the appearances 
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The approval of the sentence by the military Commanders, 
in such a case, might proceed rather upon analogies of mili- 
tary law, with reference to sedition in the army, the 
penalty for which by military law is capital. The approval 
by the Governor, as supreme civil ruler, would proceed 
probably rather upon the analogies of ordinary law, and 

they obBenred, that large numbers of rebels^ that is, of those who liad 
been engaged in these acts of rapine — were lurking in the bushes around 
them. It was this which the Governor, at the first outbreak of the rebel- 
lion, dreaded and apprehended. And it is notorious that it is this phase 
of rebellion which has always proyed most dangerous and difficult to Tan- 
quish. It has baffled us in New Zealand and Cafiraria, and inflicted upon 
our forces the most severe and mortifying repulses ; and the island afforded 
such fjEtcilities for this sort of warfare, that the insurgents might have held 
out long enough to cause great disasters. Numerous passages in the reports 
showed that the officers, for some time, continued to expect attacks from 
men in such positions. One of the officers received a challenge from the 
^rebels that they were ready to meet the forces at a place where they said 
they had a fort from which they could *' kill a hundred men coming one at 
a time," and from which, according to the evidence, armed men marched 
down to the scene of the outbreak. On the morning of the trial this 
officer sent a force against this fort, and they were actually attacked by the 
rebels, and though the rebels were scattered, and the fort was deserted, 
they had taken to the bush. So another officer reported, '^ As I passed 
through the villages, about 800 rebels rushed through the bush, armed with 
cutlasses '' (Rep. of Adcock). The execution was sanctioned on the 22nd 
Oct., the actual occurrence of outrages did not cease until the execution of 
the ringleaders, about the 24th of October. The military reinforcements 
did not arrive until the 80th, and in the meantime the force was extremely 
weak, and becoming exhausted and worn out by fatigue. The authorities 
may have been right or wrong in their judgment upon that point; but the 
thing to be observed is, that they put it upon that ground, and mainly upon 
that ground. All through, it was put upon this, — ^that there were only 
1,000 troops in the colony, and the executive committee urged that 2,000 
more should be applied for (Pari. Pap. 21), so that, In their view, there was 
only one-third of the requisite number. This was urged as the reason for 
declaring martial law, and for retaining it until reinforcements arrived and 
were distributed, and there can be no doubt that it formed one of the main 
grounds for the execution of the person who, as the Commissioners 
reported, was uniyersally regarded as the real leader of the rebellion. It is 
not for the Author, as a lawyer, to consider whether these grounds were or 
were not sufficient, but he is bound to point out that they existed, and 
might well enough at the moment have led the Oovernor to apprehend 
that the rebellion had leaohed ite most critical and formidable phase. 
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would be based upon evidence of criminal liability (a) for 
acts or offences capital by that law, as treason or murder. 
As it is only such offences which are capital by ordinary 
law, even assuming the legality of the proceeding, its pro- 
priety could only be justified to the Crown by proof of such 
offences; and also by considerations of urgent necessity 
with reference to the safety of the colony ; though, on the 
other hand, the proof might, if conclusive, be presumptive, 
and the necessity might reasonably be considered, not 
merely with reference to the continuance of armed resist- 
ance in the field, or acts of open rebellion, but with re- 



Legal principle and moral justice equally dictate that in judging of the acts 
and conduct of a public officer under circumstances of great danger, the 
grounds on which he acted should be looked at, and should be looked at as 
much as possible as they appeared to him at the moment. And it is of 
gresA importance that it should be clearly understood how extreme and 
exceptional were the circumstances under which an execution in such a 
case was sanctioned. 

(a) And accordingly it was upon these considerations it was justified. 
Thus, in the case referred to, the Qovemor, in his despatch to the Secretary 
of State announcing the execution, said : — " I have seen the proceedings of 
the Court, and concur both in the justice of the sentence, and in the policy 
of carrying it into effect. It is ahaoItUdy neceuaryt for the futv/re sectmty 
of Jamaica, that condign punishment should be inflicted upon those 
through whose seditious acts and language the rebellion has been origi- 
nated. I enclose copies of the report from the General, and of my letter 
in reply." (Desp. of Mr. Eyre.) That letter ran thus : — " I have read the 
papers referred to, and I really concur in the justice of the sentence, and 
the policy of carrying it into effect. There can be little doubt, I think, 
whcUever Mr. Qordon*8 intewtiom may have been, it is entirely due to his 
agitation, bad advice, and seditious language amongst the peasantry of this 
colony, that the rd^lion broke out, and the massacre of so many gentlemen 
took place,** In that letter he wrote : — " I believe that, were condign 
punishment to fall only on the ignorant people, who have been misled into 
rebellion, and the educated coloured men, who led to that rebellion, were 
allowed to escape, a very unfortunate impression would be produced upon 
the public mind, which, in the present state of the colony, might lead to 
very serious results. It is only by making it plain to the entire population, 
that the guilty agitator and user of seditious language will meet the same 
punishment as the uneducated fools whom he misleads, that we can hope to 
dieck and put down the spirit of disloyalty and disaffection, already so rife 
in the land, and which may, at any moment, occasion in other parishes 
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ference rather to the continuance of the clanger against 
which it is the object of martial law to gnard — a danger 
arising, on the one hand, from the existence of the same 
spirit of rebellion ; and, on the other hand, the same 
deficiency of military force ; and therefore the same proba- 
bility that at any moment the spirit of rebellion, although 
temporarily subdued, might again burst forth. 

In such case the minister of the Crown would probably 
require, to justify the execution, proof of an offence which 

outrages Bimilar to those which have recentlj oocnrred.'* (Desp. of Mr. 
Eyre, 27th October.) It was supposed that the words, " whatever his inten- 
tion may have been," meant that the man might be justly executed, though 
the rebellion was contrary to his intention, or not in accordance with it, 
nor within the scope of his words or acts, a monstrous conclusion, for which, 
it is conceived, there is no foundation. What was meant, it is to be 
presumed, was that, assuming the prisoner had used language, the natural 
effect of which was to incite to insurrection (as the Royal Commissioners 
in effect reported), it was to be presumed that he intended it ; and it was 
not material whether he bad intended that particular outbreak, or rather 
an outbreak on that particular occasion. So the Author understood, and it 
was in that sense, and in that spirit, he wrote, in various passages, which 
(perhaps from their being inaccurately written) have been quite misunder- 
stood by the Lord Chief Justice in his charge in Nelson's cue. What he 
meant was, as he conceives, sound law, viz., that a man must be taken to 
mean what he says, and to intend the natural consequences of his language; 
and that, therefore, assuming that the accused used language which he 
must have known would be understood to mean massacre, it would be quite 
immalerial whether he meant it to take place on a particular day. As the 
Author observed in his book, the insurgents might, in that respect, have 
acted precipitately; but; if he incited them to it, his legal liability would, 
it is conceived, be the same. This, however, would require clear and 
conclusive proof, as to which, vide ante. It is manifest that, rightly or 
wrongly, the Governor based his justification of the execution mainly upon 
the ground of an assumed necessity for the public safety, with reference to 
the entire suppression of the rebellion, the removal of the danger, and the 
restoration of peace and confidence. It has already been remarked, that a 
passage in the despatch, supposed to indicate that the rebellion was entirely 
over, because resistance was temporarily at an end, was, in the first place, 
misunderstood ; and, in the next place, written in ignorance of facts which 
were taking place in distant parts of the colony. For, on the very day of 
the trial, the rebels had met the Queen's troops in the field (vide ante), and 
the active leaders were at large, doing their utmost to arouse the population . 
to resistance. Taking, however, the whole tenor of the despatch, it indi-' 
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deserved death according to ordinary law (a). And as, ac- 
cording to the law already explained, a person could not be 
capitally punishable under ordinary law, except for treason 
or rebellion, the proof of which would require an intent to 
deprive the Crown of the colony, and the latter would re- 
quire a general intent to incite to murder, or at all events 
outrages likely to lead to murder, it would be natural 
that the minister of the Crown should require, in justifica- 
tion of the execution, proof of one or other of such crimes. 

eated a deep sense of danger still pervading the colony ; and, it is to be 
remembered, the reinforcements had not arriyed, and did not arrive, until 
nearly ten days after the trial. And the Royal Commissioners reported 
that " in their opinion that was the date to be assigned for the cessation of 
trial by court-martial ** {eide cmtCf p. 200). If that were so, as to the more 
ignorant tools and instruments of rebellion, it might not unreasonably be 
Buppocied to be as to the person believed to be the real author and leader 
of it. 

(a) Thus, Mr. Secretary Cardwell, in his despatch to Governor Eyre 
(23rd Nov.), wrote thus : " In your letter to the Commander-in-Chief 
{vide ante, p. 256), you approve the execution of Gordon, which had taken 
place under the orders of the General, stating that you had little doubt 
that whatever Gordon's intentions might have been, the rebellion was 
entirely due to his seditious language. It is necessary that Her Majesty 1i 
Government should be, as speedily as possible, placed in a position to 
understand the proceedings, and that you should send me all the documents 
and evidence adverted to in your despatches. I wish to know whether 
your approval of Gordon^s execution rested on evidence of his participation 
in the Insurrection itself, or the actual resistance of authority, out of which 
it rose, or evidence of the lesser offence, of using seditious and inflamma- 
tory language, calculated, indeed, to produce resistance to authority and 
rebellion, but without proof of any deliberate design of producing that 
result. It is a matter of obvious remark, that Gordon was arrested at 
Kingston, to which martial law did not apply, and taken to Morant Bay, 
for trial under martial law. I desire, also, to see it clearly established, 
that he was not executed until crimes had been proved in evidence against 
him, which deserved death, and that the prompt infliction of capital pun- 
ishment was necessary to rescue the colony from imminent danger, and 
from the horrors of a general and widespread insurrection, and the repeti- 
tion elsewhere of such a slaughter of the white and coloured colonists, as 
had taken place in the eastern parts of the land.*' Although at first sight 
some parts of this despatch might appear to imply that there must be some 
proof of the intent apart from the words themselves, yet upon examination 
this will not be found to be the meaning, and if it were, it would be clearly 

S 



268 MABTUL LAW IN THE COLOJf IE§ : 

For although, by military law, a soldier is liable to be 
capitally punished for sedition or mutiny, that is on account 
of the extreme peril arising from mutiny or sedition among 
armed men. And although no doubt the oflfence of inciting 
armed men to rebellion might not unreasonably be deemed 
to deserve a similar penalty, provided the oflfence were 
clearly proved ; yet, on the other hand as, by analogy to 
the provisions of the Mutiny Act, under which a soldier is 
not to be capitally punished for a civil oflfence, unless it be 
capital by ordinary law, it might be considered that prin- 
ciple should be applied under martial law in time of rebel- 
lion, and this would require proof of an intent to incite to 
treason or murder. 

If the oflfence were in its nature rather constructive than 
actual, or at all events active, and the proof rather pre- 
sumptive than express, or positive, the justification of the 

contrary, as already shown, to an established doctrine of law, under which 
men must be taken to mean wTiat they %ay, and therefore, if, as was clearly 
proved, the prisoner had used language which might have been understood 
as inciting to murder or to armed attack certain to lead to it, the only 
question would be, whether it was so obviously certain to be so understood 
that it must have been meant to be so understood. What the Secretary of 
State meant, it is manifest, was, that if the case were rested entirely or 
mainly upon this presumptive intent, it must at all events be plain and 
beyond doubt, and that if not quite so plain and beyond a doubt, the excuse 
for the execution must be sought in some other circumstances confirmatory 
of it, and also, and above all, in the existence of an urgent necessity for 
the execution. It cannot be supposed that the Secretary of State meant 
that although the prisoner had used language which he must have known 
was certain or likely to produce murder, he would not be deserving of death 
either at common law or by martial law, without any other proof of inten- 
tion other than the necessary meaning of the words. What he desired to 
have shown was that this was so. And it is obvious, that his attention had 
not been directed to the two main pieces of evidence against the prisoner, 
viz., that not long before the outbreak he had said to the active leaders, 
that if the blacks did not get the back lands the whites must be slain, and 
that a few days before the outbreak, he sent them a copy of a letter telling 
them to be '* up and doing.** The evidence, it should be observed, was 
obscure, because couched in negro dialect^ and this may have led the 
Secretary of State and the Royal Commissioners wholly to overlook this 
the most important part of it. 
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execution would rest mainly on neceRsity, as to which there 
would be a great opening for difference of opinion, which 
might be more or less influenced by the natural aversion to 
such species of proof And the condemnation of such an 
execution (a), if condemned it should be, though it might 
proceed both either upon the assumption that the evidence 
was wholly insufficient to sustain a charge of an offence 
capital by ordinary law, or that there was no urgent neces- 
sity for the execution arising from any existing emergency 
or imminent danger to the public safety, or partly upon 
both grounds, would proceed upon a difference of judgment 
on a matter of opinion. And the very condemnation upon 
such grounds would imply that, although there might be 
error, and some degree of liability to censure for erroneous 
opinion, there could be no serious culpability, and it would 
also imply that if there were sufficient evidence of such an 



(a) The Royal CommLssioners, in the case referred to, after an elaborate 
review of the case (in which they avoided any allusion to the main evidence 
against the accused), pronounced that, in their opinion, the evidence^ 
was wholly insufficient to sustain the charge, i. e., the charge of a capital 
offence, either treason or incitement to murder. For the reason already 
given, it is not so easy to account for this finding on the other charge, and, 
as already observed, the main evidence was not noticed. However, such 
having been the finding of the Royal Commission, the Secretary of State 
followed it, and wrote his opinion upon the case thus : ** The Government 
concur in the conclusion arrived at. The Governor concurred in the justice 
of the sentence and the policy of carrying it into effect, recording it as 
absolutely necessary for the future security of Jamaica, that condign pun- 
ishment should be inflicted on those through whose seditious acts and 
language the rebellion originated. But it is evident that such considera- 
tions ought to be admitted with great hesit-ation. If lightly adopted, 
they would be liable to great abuse, and cases like the present, instead of 
being regarded as warnings, might become precedents for future action. In 
the present case, the necessity of the course adopted has not been proved. 
Considerations of public safety justified the arrest of Mr. Gordon and his 
removal, but his trial by court-martial and his execution by virtue of the 
sentence of that court are events which the Government cannot but deplore 
and condemn" (Desp. of Mr. Card well, 18 June, 1866). That is to say, 
although in the opinion of the Commissioners trials by courts-martial did 
not become improper untU ten days after. It is not clear whether the 
view of tiie Secretary of State proceeded upon the ground that the prisoner 

S2 
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oiSence, and if there were such a necessity arising from such 
an emergency and such a danger to public safety, both 
which would necessarily be more or less matters of opinion, 
the execution would be not only legal but justifiabla It is 
obvious that such a case must be extreme and exceptional, 
and, in any view of it, more likely to prove a warning than 
a precedent. 

As already mentioned, it appears to have been the 
opinion of the legislature, and, therefore, is the wiser and 
better course, not as a general rule to inflict capital punish- 
ment under martial law, except in cases capital by the 
ordinary law. But the same view does not appear to have 
been taken by the legislature as to the infliction of corporal 
punishments (a) for acts not merely of open participation in 

oaght not to have been tried by court-martial at aU, because there was &o 
necessity for such a course, or because there was not sufficient evidence. 
On the former view, his opinion was not consistent with that of the Com- 
missioners; on the other yiew, it is obvious that it proceeded, as theirs did, 
on the ground that there had been no language uped, the natural result of 
which was to incite to an outbreak likely to end in murder, a view not easy 
to reconcile with the evidence, and, accordingly, Cockbum, C. J., who 
adopts it in his charge, scarcely notices the main evidence in the case. 
But, at all events, such were the grounds for the opinion and the decision 
of the Secretary of State, and it is obvious that they implied that had the 
evidence been sufficient on that point, and the public danger more immi- 
nent, the execution would have been justifiable. And neither he nor the 
Commissioners suggested that it was illegal. Whatever view may be enter- 
tained of this case, it is abundantly manifest that it was one extreme and 
exceptional, and could scarcely, in any view, be drawn into a precedent^ for 
it could onlj apply in the case of a person universally regarded as the 
real author of a bloody rebellion, and proved to have used language shortly 
before it at all events likely to cause it, and which he must have known 
was so. In any view the case is more likely to prove a warning than a 
precedent. 

(a) Vide ante, p. 99. It is only if the offence is capital, by the ordinary 
law, that death is to be inflicted, but otherwise it may be any punishment, 
f>rovided it is not in its nature contrary to the usages of English law, which 
of course excludes any torture. But flogging can hardly be said to be con- 
trary to the usages of our law, seeing that it is applied by the Mutiny Acts 
even to the punishment of mere ofiences against discipline, and by statutes 
it has been applied to acts of rebellion or tending to rebellion {vide ante, 
p, X37). Kevertheless, there are obvious considerations pointing to the 
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actual rebellioD which might be deemed capital, and in 
which, therefore, the intiiction of corporal punishment 
might be comparatively merciful ; but even acts of inchoate 
rebellion, or acts of preparation for it, such as arming or 
obtaining arms, &c. And as the loyal subjects of the 
Crown are, on the principle of expediency, with a view to 
the public safety, subject to corporal punishment, even for 
breaches of discipline, it naturally has not been deemed by 
the legislature unreasonable or unfair that disloyal subjects 
detected in acts of rebellion, or tending to rebellion, should 
be liable to such punishment. Nevertheless, there are 
obvious considerations, certain to be recognized by a wise 
and judicious Governor, pointing to the restriction of this 
species of punishment, and as much as possible limiting it 
to cases of personal violence, analogous to such as even by 
ordinary law are deemed to merit it. 

limitation of this punishment under martial law, coDsiderations hoth of 
policy and humanity not likely to be lost sight of by a wise and judicious 
Gk>yemor or military Commander, and accordingly, in the Jamaica case, 
the Governor yery early sent an instruction to the Commander that he 
thought flogging should not be inflicted frequently (vide ante, p. 213). It 
afterwards turned out that it was inflicted far too frequently, but this was 
oontraiy to his instructions, which he might presume were carried out, and 
was to be ascribed to unhappy animosities of class and race. Moreover, 
he promptly punished a magistrate who had exceeded in this respect, and 
doubtless would have imposed penalties had he not been superseded by a 
Commission of Enquiry (Ev. of Mr. Eyre). And those who uttered whole- 
sale reprobation upon the practice were not aware of the precedent set by 
the Imperial Legislature, nor of the direction which had been laid down 
to limit the punishment as much as possible. Moreover, there is reason to 
believe that what the Boyal Commissioners denounced as a wholesale inflic- 
tion of the punishment, arose partly from a natural error which may here 
be pointed out, that the possession of plunder was sufficient evidence of 
participation in the rebellion. It was, according to a well-known rule,^ , 
presumptive proof of larceny or guilty receiving, or, if there had been a 
robbery, of participation in that robbery. In burglary and highway 
robbeiy, if a person is found in possession of the goods recently after the 
erime, we presume the possessor guilty unless he can account for the pos< 
session {Rex v. Burdett, i BarnwalFs and Alderson's Reports, 115)^ And 
if there were a murder accompanying the burglary or robbery, the posses* 
lion might, with other circunutaneee, be evidence oi participation in that 
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It has already been seen that the Crown will hold the 
Governor responsible for a general direction and control of 
the execution of martial law. But it is obvious that, as it 
is in its nature military power and military rule, probably 
exercised at a considerable distance, and with great diflS- 
culties of communication, this control and direction can 
only be general, and that the immediate direction must be 
under the General in command of the district and the 
General Commanding-in-Chief. The Governor can only 
issue general directions or instructions to them, and of the 
manner in which these directions or instructions are carried 
out, he can only be informed by means of reports (a), which 

crime {JRegina v. White, 4 Finlason's Crown & Nisi Prius Reports, 388, and 
Regina v. ExaXt, ibid. 933, where the doctrine is fuUy expounded). But 
the mere possession of plunder not known to hare been the produce of 
robbery with violence, only proves a larceny, or, what is equivalent, a guilty 
receiving. Hence it follows, on the above principle, that persons in time 
of rebellion should not be capitally or corporeally punished for the mere 
possession of plunder, without the proof that it was the produce of acts of 
robbery with force and numbers, which can be fairly referred to a participa- 
tion in the r^elliou. There is reason to believe that the punishment was 
never infficted by military orders or in accordance with orders of the mili- 
tary Commander, except in cases of possession of plunder, and the pre- 
sumption was a natural one; but, as will be seen, it was fallacious, and it 
would have been better if the directions of the Governor had been carried 
out, which, although general in their terms, obviously meant that the 
punishment should be reserved for acts which were of the worser kind, i. e., 
it is to be presumed, acts accompanied with evidence of robbery by force 
or terror of numbers, or personal violence or threats of it. It was, in such 
cases, only the military Commander ordered it, and the analogy of the 
military law as well as ordinary law appears to suggest this limitation. 

(a) This was illustrated very remarkably in the Jamaica case. There the 
Governor issued at the outset general instructions, in the only way in 
which he could, and by such suggestions to the Commander-in-Chief, 
which, if they had been carried out, would have prevented any of the errors 
• or excesses which afterwards occurred {vide ante, p. 213) ; they could only, 
however, be carried out by the military Commanders, for the nature of 
martial law is military authority, and, perhaps, no persons are so jealous 
or tenacious of their authority as military Commanders, a fact amply 
illustrated in the Jamaica case ; and how far the intentions or instructions 
of the Governor were being carried out, as he might naturally presume 
they were, by the Military officers, he could not ascertain, except by means 
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usually go to the Commander-in-Chief, and require a certain 
time for preparation and transmission ; and even if he has 
time to give immediate attention to them, the brief period 
allowable for martial law may elapse before he has ascer- 
tained what has taken place throughout the disturbed 
district. 

It might, but for recent events, have been deemed need- 
less to point out that, as regards the responsibility, legal or 
moral, of a Governor or military Commander, for acts done 
under martial law, neither the one nor the other can reason- 
ably be held responsible for acts done by others, and not by 
their personal direction, unless either in pursuance of 
general or special instructions (a). As regards the Governor, 

of information to be afterwards acqaired. Thus Mr. Secretary CardweU 
wrote for information : " In reference to the proceedings generally, I 
am desirous to point to the main topics which, in the opinion of Her 
Majesty's Government, demand your report, &c, : — The number of persons 
tried, and of those sentenced by courts-martial, specifying the charge and 
sentence, and whether or not the sentence was executed, and under whose 
authority, and whether minutes were taken of the evidence on which the 
sentence was founded in each case ; all minutes of evidence so taken 
to be appended to the return ; and whereby any and what oral or written 
instructions were given to officers in command of detachments sent in 
pursuit of rebels, whether they might know on what evidence or appear- 
ances, other than hostile action or attitude, they were to assume that those 
they might meet with were rebels." It is manifest that all these matters 
primarily rested with the military Commanders. 

(a) It is a general principle, which is so founded on natural justice, 
that it may almost be deemed a principle of morality, as well as of law, 
that, as on the one hand, men may fairly be held liable for acts they have 
caused, or even allowed; so, on the other hand, they cannot fairly be 
deemed liable for acts even of persons under their control, not in accord- 
ance with, but contrary to, their own orders and directions. And it is 
obvious that all general orders and directions must be reasonably construed, 
subject to all conditions and limitations imposed by usage, or obligations 
common to and understood by other parties. Upon this principle, a master 
or superior is responsible for acts done in carrying out general instructions, 
or in the course of an employment, such acts being naturally incident to or 
necessarily involved therein, but not for acts wilfully done in departure 
therefrom, and not in the course of employment. Thus, for instance, an 
employer is held liable to a revenue information for frauds committed by 
the servant in the course of an employment to which such frauds are 
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as martial law is military rule, and that is under mili- 
tary discipline and authority, so the declaration of martial 
law, and the delegation to a military Commander of the 
authority and power to execute it, means its execution with 
due humanity and discretion, and subject to all the re- 
straints of military discipline, and according to the usages of 
the servica And in like manner, as regards the military 
Commander, to whom the duty of carrying out martial law 
is thus delegated, his general directions to the oflScers under 
him to do so, must be understood as having a similar mean- 
ing ; and as neither the one nor the other can be deemed to 
have sanctioned acts departing from these conditions, so 
neither the one nor the other can fairly be held liable for 
violation of their instructions, until it can be shown that 
afl&r knorving of theva they tacitly sanctioned or ap- 
proved. 



incident, as Uie employer is aware of such, and derives the advantage 
{Attorney General v. Siddons, 1 Compton's & Jends Reports, 226), for 
then the act is done in pursuance of a general purpose which the servant 
was authorised to carry out (ibid, et vide Regina v. Dean, 12 Meeson & 
Welsby's Exchequer Reports, 226). But it is equally well settled that an 
employer is never liable for a wilful act of his servant, not in the course of 
his employment, and not within the range of his general directions ; and 
upon tMs principle, so just and so equitable, it has been held that a party 
|;iving another into custody of an officer is responsible for everything 
done by the officer in the ordinary course and performance of his duty, but 
that such responsibility does not attach in the case of any irregular or 
unnecessarily har^ treatment of the prisoner by the officer (Edgell y. 
Prancii, 1 Manning & Grauger's Reports, 222). The application of this 
principle to the case of a Governor or military Commander, in the exercise 
of a discretionary authority, necessarily exercised by orders, more or less 
general, is obvious. The general orders must be taken as subject to all 
reasonably conditions, and as only authorising what could be reasonably 
proper and according to the usages of the service, Xf the particular act 
departs from these Qouditions, th^n the Governor or military Commander 
can only be rendered liable by showing that he personally ordered or 
caused and procured the act ((?r^0f^ v. Elgie, 5 Q,B. 99 ; Brcwn r. dmpfnan^ 
6 Common Bench Reports). It is a general principle that no one is liable for 
the wrongful or illegal act of another, unless that other has acted under 
and in accordance with his general or special instructions \ and in U^e 
^e of general authority it must be shewn that th^ act was in perforioiaice 
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Besides the measures of repression peculiar to martial 
law, there may be a necessity for recourse to measures of 
precaution or prevention, as, for instance, arrests of sus- 
picious persons, which may for various reasons not come 
under martial law, but may be justifiable at common law. 
As it would be idle to attempt the suppression of a rebellion 
without putting down its authors as well as its actors ; and 
exdtiog and inflammatory publications may be main causes 
of a rebellion (a), it is manifest that the same necessity or 

of it, and in accordance with its natural meaning and evident tendency. 
It is true that the authority may be implied from a subsequent sanction, 
or in the case of an arrest ordered by the secretary of a Qovemor in pur- 
suance of his general object and obyious intention, and of which he, when 
he hears' of it, does not disapprove (jQlyny, Houdoun, 2 Manning ft Gran- 
ger's Bep&), but that case comes ftilly within the principle already laid 
down ; and as an authority to do an illegal act is not lightly to be implied, 
the mere knowledge of the act, and absence of express disapproval, if there 
were no previous authority within which it could possibly liave come, will 
not be sufficient to involve a legal liability ( WiUon v. Tumnum, 6 Man. 
ft Gr.). And therefore, if, as in the Jamaica case, the Governor merely 
declared martial law, and gave general directions to the military Com- 
manders to capture or cut off the rebels, and to deal with severe casei^ 
and not to inflict corporal punishment frequently (vide ante p. 213). he 
could not be held morally or legally responsible for acts, if any, done in 
excess of those general directions. And so, if the Commander lasued 
general instructions that all ringleaders or rebels found in arms were to be 
executed, though this might fairly be deemed to include all found to have 
been in arms, as well as those actually taken in arms, it could not be 
deemed to sanction executions of men without evidence of actual or active 
participation in the rebellion. Nor could either the Governor or Com- 
mander be blamed for not preventing acts which they had virtually pro- 
hibited, and of which they were not cognizant. 

(a) Thus the Governor of Jamaica, shortly after the expiration of martial 
law, wrote to the Secretary of State : *' I have the honour to report that 
during the prog^ress of the rebellion it became evident that several persons 
of better position and education had been engaged in misleading the negro 
population by inflammatory speeches or writings, and that these evil 
influences had a large share in causing the immediate outbreak in St. 
Thomas-in-the-£ast, as well as in leading to the brutal massacre of particu- 
lar individuals who had been pointed out by name as the parties by 
whom the wrongs and oppression were in a great measure wrought, there 
could be no shadow of a doubt." Ht then went on to state, that chief 
amongst the p«rties concerned in this attempt to stimulate the negroes to 
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the sftme honest belief in it, which may lead the Governor 
of a colony, in cases in which such publications can be con- 
nected with the rebellion, to subject persons thus implicated 
in it, to trial by court-martial, may also lead him to appre- 
hend others for such publications, who, in the absence of 
such evidence, it may be necessary to detain for trial by the 
ordinary tribunals, and it is conceived that such detention 
may be legal and justifiable at common law. 

In such cases, whether the act of the Governor were 

rebellion were Gordon, a person who had been convicted and executed by 
court-martial, and also two other persons, A. and B., the latter editor of 
a paper. These persons also had been arrested, and were intended to 
be tried by court-martial, but the military Commanders considered that as 
the alleged seditious publications were prior to the rebellion, and there 
was no evidence of any overt act to connect them with the rebellion or the 
actors in it, as there was in the case of Gordon, they were not properly 
triable by court-martial ; a view in which the Governor had acquiesced 
(vide ante, p. 192). He then went on : " A. and B. were also taken, but 
were not tried by court-martial, the evidence available not being considered 
sufficient. It was thought better, therefore, to detain them in custody, 
and institute civil proceedings against them when martial law should be 
terminated. This course the Attorney-General has been instructed to 
take. There are several other prisoners of less position and note, but 
whose sedition and inflammatory teachings have had a most mischievous 
effect amongst the negroes, who were also captured during martial law, 
and are still detained in custody to be dealt with by the Attorney-General . 
I enclose an extract from a letter from A. to B., in which he states that 
he was writing editorial articles in his newspaper ' to shield you from the 
charge of anarchy and tumult that in a short time must follow these 
powerful demonstrations.* It is evident, from this letter, that both A, 
and B, were fully aware of the effect which the * strong demonstrations ' 
they were making would have on the negro mind, and that they wilfiilly 
and designedly pursued them to the issue they expected, 'anarchy and 
tumult,' whilst A. avows that he was engaged, as editor of a paper, in 
writing leading articles f-o screen B. and others from the charge of having^ 
led to the disorders which it was expected would take place." As to 
these persons, the Governor, shortly before the expiration of martial 
law, wrote to the military Commander to desire that they be kept in 
custody until the Gk>vemment was in a position to deal with their cases^ 
although martial law might have expired {Pari, Pap,, Part 1, 190). It Is 
conceived that at common law this course would be perfectly legal and 
justifiable, upon principles already fully explained and authorities already 
cited (vide cmte). No lawyer can doubt that the above would be 
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before or after the period of actaal rebellion (a), or whether 
after the expiration of martial law or out of the district to 
which it applied, the validity or legality of his act, or 
rather his legal liability, for it would depend upon the oom-^ 
mon law, which, as already shown, independently of martial 
law and bills of indemnity, allows the largest possible im- 
munity for acts reasonably necessary for the prevention of 
rebellion, although it does not until a state of war, resulting 
from actual rebellion, has been lawfully* declared, allow of 
a resort to the means and measures of law, that is to say, 
martial law. Assuming any such acts of a Governor under 
such circumstances not to be legal or allowable, or entitled 
to legal immunity at common law, then it would be neces- 
sary to fall back on a bill of indemnity, which in such case 

reasonable eridence on which to detain persona in custody dnring a period 
of great public danger, to abide their trial when order should be restored. 

(a) As already shown, the operation of martial law, supposing it lawfully 
declared, commences, not from the declaration of it, but from the rebellion, 
which justifies it, for the declaration only declares an existing state of 
things (vide ante, p. 216\ But then it requires an actual rebellion, and 
operates only from the time of such rebellion, and for so long as it is law- 
fully declared, the latter point, necessarily, not so determinate as th^ 
former, but at some point of time it ends, and either before its beginning, 
or after its end, or out of the district, the legal liability of the Ooyemor for 
acto he deems necessaiy for the public safety rests on common law, or the 
ordinary law of the colony, whichever it may be (vkle ante), which is 
certain to allow, at least, as much power to the Goremor as the common 
law allows, and that aUows, it is conceived, of all measures of pi^caution or 
prevention which may honestly and reasonably be deemed necessary in a 
state of public emergency resulting in rebellion, although, not without 
martial law, measures of summary punishment are by force of arms. The 
arrest of persons whose publication or acts appear likely to cause a rebellion 
may, it must be obvious, be a very reasonable measure of precaution or 
prevention, and their detention for trial after the expiration of martial law 
upon reasonable grounds, must equally be legally justifiable, according to 
authorities already aUuded to. At all events, any step in an act of this 
sort is precisely the sort of thing intended to be covered by an act of 
indemnity, the scope of which, as already observed, is but casual, trivial, or 
incidental illegality, not wholesale and wilful violence to life or limb. 
Mere confinement for a few weeks, in a season of public peril, of persons 
considered guilty of seditious publications, is, it is manifest, a compara- 
tively trivial matter, assuming it to have been a reasonable measure of 
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is certain to be passed, and as to which, it is to be 
observed, that though, ander the Colonial Governors Acts, 
criminal proceedings, and at common law civil proceedings, 
may be taken in this country for acts committed abroad, 
and assumed to be criminal, or not to be legally justifiable, 
that is only a matter of practice or procedure affecting the 
place of trial, and not in the least affecting the legal liability, 
which remains as before, governed by the lex loci, the law of 
the colony, and, therefore, if by reason of a bill of indemnity 
proceedings could not be taken there, so neither could they 
be taken here. 

For it is a fundamental principle of our law, that the 
legality of an act, or the validity of any legal immunity, or 
the operation of any matter of legal discharge (a), depends 

precaation, and must be plainly within the scope of a bill of indemnity. 
And for reasons perfectly clear upon legal principle, a bill of indemnity in 
the colony vould have an equal operation in this countiy. 

(a) No principle is better established than this, that the lex loci governs 
the liability, the lex fori the law of procedure. Thus, tiie plaintiff cannot 
recover upon a written contract made in Jamaica which, by the laws of 
that country, was void for want of a stamp {Alve$ Y.Hodgwn, 7 Term 
Reports, 241) ; although, otherwise, if a mere stamp duty, our courts not 
taking cognizance of mere revenue law of a foreign countiy {JameB v. 
Cathenvood, 8 D. ft B. 160; Pdleeat y. Angel, 2 C. M. & R. 311). The law 
of the country where the matter arose governs the legality of it, unless that 
law is contrary to natural justice or the usages of nations ( )Volfe v. OxhoUme, 
6 Maule & Selwyn's Rep. 92). Qenerally, the lex loci governs the contract 
{Power V. WhUmore, 4 M. ft S. 141), unless the law of the for^gn country 
or colony is contrary to some law of this country, as the law of marriage, 
which, by its nature, pursues a British subject, and the matter arose 
between British subjects ; and thus, a marriage abroad contrary to our law, 
as to British subjects, might not be valid, because British subjects, resident 
in a British settlement abroad, are governed by the laws of this countiy, 
and consequently, with respect to marriage, by the law which existed here 
before the Marriage Act» viz., the Canon Law (Zoutour v. Teetdale^ 2 
Marah. 243). But, on the other hand, on a plea of coverture, where the 
parties, British subjects, were married in France: — Held, that if the 
marriage would not be valid in that country, it would not be so in this 
(Lord Tenterden, Lcuxm v. ffiggins, D. & R. N. P. G. 38; 88 Stark. 178). 
It is the general prindpie that a matter of dischai^e must be valid by the 
law of the country where the matter arose, and that if so valid, it will pre- 
vail everywhere, the only exceptions being those just pointed out; and 
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upon the law of the country where the act was committed, 
or where the legal liability, if any, or the legal immunity, if 
any, or the matter of diacharge, if any, arose, i. e., upon the 
lex loci ; although the law of procedure which is applied, is 
the law of the country where the civil or criminal suit is 
brought, i, e., the lex locL This is one of those prin- 
ciples which are fundamental, because founded on natural 
justice and good sense. For otherwise it is obvious that, on 
the one hand, a man might act under one law and be tried 
by another ; and, on the other hand, a plaintiff or prosecutor 
might, by merely altering the place of trial, alter the whole 
law applicable, which would often operate the grossest in- 

thns, for instance, in the case of marriage, no sentence of divorce of anj 
foreign conntiy or state can dissolve an English marriage k vinculo, for 
grounds on which it was not liable to be dissolved k vinculo in England 
(^Mex V. LoUey, I Buss. 0. & M. l&O ; B. ft B. C. C. 237). But the genersl 
principle, for civil and criminal cases, is that the law of the country where 
the matter arose governs its legality, and governs also the validity of any 
matter of discharge. Thas, for example, where a husband and wife carried on 
trade as partners in Spain, they cannot sue such as in our courts, nor main- 
tain a joint action against persons resident in this countiy, to recover the 
amount of a balance due to the partnership account, without proof being 
given that by the law of Spain a feme covert is permitted to trade ; and it 
is doubtful whether an action could be maintained by both even on such 
proof being given (Lord Tenterden, C. J., Coaio d. Pineyro v. De BemaU$, 
1 C. ft P. 266 ; B. ft M. 102). And so, again, where the cause of action 
accrued in Scotland, and infancy is pleaded, the defendant must show that 
infiuLcy is a legal defence to the demands by the law of the country (Lord 
Eldon, C. J., MeUe v. Bobertty 3 Esp. 163). It is true that it has been held 
that acts of attainder and confiscation being passed by sovereign indepen- 
dent states, do not disable A. from suing, nor exempt B. from being sued 
in England (^Ogden v. Tollett, in error, 4 Brown^s Pari. Cases, 111) ; and 
that penal laws of another country do not import a personal disability to 
sue in this country, civilly or criminally, because the penal laws of foreign 
countries are strictly local, and affect nothing more than they can reach ; 
and it is to be observed that the judgment in that case was affirmed on a 
different ground, viz., that the acts of confiscation (by American States 
against loyal British subjects) were to be deemed void in the courts of this 
country, a ground ^coming within the exceptional principles already laid 
down. But the general principle is, that in a suit between parties 
resident in England, on a contract made between them in a foreign 
country, the contract is to be interpreted according to the foreign law, 
but the remedy must be taken according to the law here (De la Vega 
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justice, and, moreover, a contrary doctrine would often 
virtually violate the comity of nations in the case of inde- 
pendent states, or the legislative rights of free communities 
in the case of our own coloniea Upon the same general 
principles of natural justice, practical convenience, and 
comity of nations, on which the law of the foreign country or 
colony is recognized and applied to the cause of action, the 
judgment of a court of justice there upon the same subject- 
matter, and between the same parties, is equally recognized 
as a legal discharge, i. e., as a judicial discharge, in the 
courts of this country ; and upon the same principle, an act 
of indemnity passed in that country or colony, which is 



T. Viannaf I B. & Adol. 284;. Thus it is that one foreigner may arrest 
another in England for a debt. which accrued in Portugal, while both 
resided there, though the Portuguese law does not allow of arrest for debt 
i^Und). The rule applicable to contracts made in one country, and put in 
sott in the courts of law of another, is this: the interpretation of the con- 
tract must be governed by the law of the country where the contract was 
made, and the mode of suing, and the time within which the action must' 
be brought, by the law of the country in which it is sought to be enforced 
{Trvmby y.Vignier, 4 M. & Scott, 695 ; 1 Bing. N. R. 151). Thus, where 
a contract is made between persons domiciled in a foreign country, and in 
a form known to the law of that country, the court, in administering the 
rights of parties under it, will give it the same construction and effect as 
the foreign law would have given to it {Anstrviher v. Adcdr, 2 Mylne & K. 
513). Where a personal contract made in a foreign country is sought to be 
enforced, so much of the law as affects the rights and merits of the contract 
is adopted from the foreign country, and all which affects the remedy is 
taken from the lex fori of the country where the action is brought. The 
distinction between that part of the law of the foreign country where a 
personal contract is made which is adopted, and that which is not adopted 
by our courts, is, that so much of the law as affects the rights and merits of 
the contract, ail that relates ad decisionem litis, is adopted from the foreign 
country, so much of the law as affects the remedy only, all that relates ad 
litis ordinationem, is taken from the lex fori ot that country where the 
action is brought. In the interpretation of this rule, the time of limitation 
of the action is governed by the law of the country where the action is 
brought, and not by the lex loci contractus. Thus, as by the French law 
of prescription relating to bills of exchange, the debt is not extinguished, 
but the remedy only is taken away {Huber v. Steiner, 2 Scott, 804 ; 2 Bing. 
N. B. 202). An action lies in this country though barred in France (ibid) ; 
and, on the otl^r hand, an action on a Scotch contract may be barred here. 
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another species of legal discharge, i e., a legislative dis- 
charge, would be equally recognized in the courts of this 
country in any court or criminal proceedings. If it were 
ixot so, a legislative discharge would not have the same 
effect as a judicial discharge, and the power of legislation in 
the colony, over matters within its jurisdiction, would 
virtually be set aside or neutralized by the courts of this 
country. 

It will have been manifest that the most important and 
difficult question likely to arise is as to the continuance oi 
martial law, or rather the continuance of its execution. 
The considerations which would influence a Qovemor, 



although not barred in Scotland (British Linen Company T. Drumnwnd, 10 
B. & C. 903). And so as to cauBea of action arialng in India or any colony 
( WiUiams v. JoneSy 13 East's Reports, 439). But the reason is, that Statutes 
of Limitation bar the remedy and not the right {Biggins v. Scott, 2 B. ft 
Adolphus, 913). So strong is the principle that the lex loci governs the 
cause of actions, that as regards our colonies, though our courts would not 
recognize the state of slavery, so as to give effect to it, they would recognize 
^the law as to slavery existing in some of those colonies, with respect to its 
bearing on the cause of action (Keane v. Boycott^ 2 Henry Blackstone, 
511 ; Madrazo v. WiUeSy 3 Bam. & Alderson's Reports). It has, indeed, 
been held by the House of Lords, that the law of a country where the con< 
tract is to be (». e., by the contract), performed and enforced, must govern 
the construction of the contract, but that is by virtue of the contract itself 
{Don V. Leppman, 5 Clark ft Finelly's Rep. 1). A similar principle 
obviously applies t-o all acts or causes of aotion arising abroad ; and on the 
same principle, and also according to the " comity of nations," a principle 
applied by analogy to the courts of our own colonies, the judgment of a 
foreign court on the subject-matter is recognised as conclusive in the 
courts of this country, unless the proceedings are shown to have been 
clearly contrary to natural justice {Phillips v. Allen, 8 B. ft C. 477 ; Martin 
V. Meolls, 3 Simon's Rep. 485 ; Douglas v. Forest, 4 Bingham's Rep.). 
To render a foreign judgment void, on the ground that it is contrary to 
the law of the country where it was given, it must be shown clearly and 
unequivocally to be so {Beckett v. McCarthy, 2 B. ft Adol. 951). ^ The 
sentence of a foreign court of competent jurisdiction, condemning a neutral 
vessel taken in war as a prize, is good against the world (Dolrie v. Napier, 
2 Bingham's N. C. 781). And although, on the other hand, an action may 
be maintained here for tortious acts done abroad, as in a colony, it is 
subject to the law of the foreign country or colony; and also if judgment 
has been given by a court there on the same matter, it is final (Smth v*> 
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rightly or wrongly, in sanctioning the measures of severity 
or repression, which appeared to be required for the sup- 
pression of rebellion, whether or not under martial ktw, 
would be the same as those which would influence him in 
determining the continuance of the execution of martial 
law, t. 6., considerations of ds^ger (a). The evidence of 
such danger would probably be considered to be afforded by 
information from the local authorities as to facts showing 
the continuance of the spirit of rebellion, especially if indi- 
cated by acts of outrage, or threats of outrage, or acts of 
preparation for outbreak, among a numerous class of the 
population, and the continuance of that disproportion 



NicKoUsy 5 Bingham, N. C. 208). A judgment, whether for one party or 
the other, is, it is obvious, a species of legal discharge, i. e., a judicial 
discharge ; and the same principle of law applies in either case. To any suit 
here, on a foreign contract, it is a good bar that it was illegal by the law of 
that country {Heriey, De Ccua, 11 Simon's Rep. 318); and the same principle 
would apply as to legality (it not being contrary to any law of this country 
applying to the parties), and would equally apply to any other acts, and to 
torts as well as contracts. Thus, the courts of this country, in dealing with 
real property in Jamaica, will follow the law of Jamaica, even asto eyidence 
{TuUock y. Hartley y 1 Young & Collyer, 114) ; and although they will apply 
general principles common to all countries, this is only provided the law of 
the colony or foreign country is not different {Bentinch v. Wdbeck, 2 Hare's 
Rep. 1). It is only when the English law has been applied in the colony 
that it governs the contract or cause of action (McKay v. Rvikerford, 6 
Moore's Privy Council Cases, 413; Logan y. Afesurier, ibid). These prin- 
ciples were recognised in a recent case, where a party sued here for an 
assault in Naples, and the defendant set up mere matt-er of procedure by 
Neapolitan law, which, of course, would not avail; but it was not disputed 
that if there had been a legal justification or discharge by Neapolitan law, 
it would have been valid here {Scott v. Lord Seymour, 6 H. & N. ). 

(a) As the Author observed, in his former work, the propriety of relaxing 
or terminating martial law would depend upon the advices received by the 
Governor. In this case, at the end of ten days from the outbreak of the 
rebellion, and nearly that time from the declaration of martial law, advices 
were received by the Governor of outrages threatened or committed, of 
inefficiency of civil and military force to prevent their perpetration, and 
of general alarm and apprehension, showing a sense of danger still im- 
pending {Treatise on Martidl Law, 207). To this he added, that as the 
object of the Government is that confidence which can only result from the 
sense of security, if, in point of fiust, there was widespread alarm and ap- 
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between that class and the loyal portion of the oommunity, 
and that deficiency of military force for their protection, 
which would probably render a rebellion successful, if in 
such a state of things it were once allowed again to break 
out and to spread, and would expose the loyal to certain 
destruction. 

It is obvious that at the time of the suppression of an 

prehension, whether well or ill-grounded, that itself was a &ct, which conld 
not be an important element in his judgment. In the Parliamentary 
Papers, Part I., and in the evidence of Mr. Eyre, are given a vast number 
of communications received by the Qovemor at the time of the trial of 
Gordon (21 Oct.), and thence until and up to, and even after the cessation 
of martial law, showing, in every part of the island, the plainest proofs of 
a strong disposition to rebellion, and even acts of open outrage, or threats 
of outrage, arming, drilling, kc, in fact all the indications of an imminent 
danger of a renewal of actual rebellion. Thus, on the day of Gordon's 
trial, the leaders being still at large, the Gustos of Clarendon wrote to the 
Col. Sec, October 21, 1865. — '* I regret to say that an attempt to bum down 
the Court-house has been discovered. I have thought it right to put the 
volunteer force under arms, and they will be quartered at the Court-house- 
I beg to report that the police force are without ammunition.*' The Gustos 
of Westmoreland wrote, a day or two afterwards, that he had held a magis- 
terial investigation as to arming or drilling, and had issued a proclamation 
against it, and about the same time the rebels met the Queen's troops in 
the field in another district. On the 24th the Custos of Ann wrote, that 
from all he had learnt he believed that there would be a serious outbreak 
on the 2nd Nov. Men belonging to the rebel class were heard to say, that 
there would be more blood spilt ; that they wished the rebel force would 
arrive here, as they were quite ready to join ; that men had been using most 
seditious language, and that the magistrates had not apprehended them ; 
that a man even declared that he had been at the seat of the rebellion, 
and that he would bring about the same state of things here, &c. So the 
Custos of Manchester (Oct. 28), received information that assemblies of 
persons were taking place, and they were fearful these gatherings might be 
evil. These are mere instances as illustrations. Such communications for 
were received daily from the time of the execution of the leaders up to the 
cessation of martial law. And after careful enquiry, the Royal Commis- 
sioners pronounced their deliberate opinion, that on these communications 
the Governor " would have done wrong if he had thrown away the advan- 
tage afforded by the terror which the name of martial law inspired," only 
they thought that after ten days the execution of martial law might have 
stopped. But they overlooked this, that as even the execution of martial 
law did not do more than just keep the rebellion down, the mere name 
would hardly have had that effect. 

T 
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actual iDSurrection (a) in a particular district, there may be 
manifest proofs of the prevalence of a spirit of rebellion, 
and of actual preparations for insurrection in other districts, 
or even perhaps throughout the colony, which, coupled with 
the enormous preponderance of the disaffected portions of 
the population, and the deficiency of military force for the 
protection of the loyal and peaceable, may constitute a case 
of great and imminent danger of the renewal of actual re- 
bellion in the same or other districts, and may imperatively 
require either the terror of martial law or the distribution 



(a) This was the case in Jamaica, when rebellion had broken out in tt 
particular district, and Mr. Eyre*8 statements that it had been subdaed, i.e., 
the actual Insurrection in the particular district where it had broken out, 
were strangely misconstrued to mean that all danger was over, and that 
the rebellion was entirely at an end, because actual rebellion where it had 
fii'st broken out was subdued. But the whole tenor of his despatches, down 
to and after the cessation of martial law, disclosed a very different meaning 
and a very, different state of things. Thus the Governor wrote to the 
Commander-in-Chief of the colony : ** We have abundant and undoubted 
proof that the same spirit of disaffection and disloyalty which led to the 
rebellion in St. Thomas-in-the-East exists to a considerable degree in every 
parish in the island; and in a county so extensive as Jamaica, and 
afibrding so few facilities for receiving early intelligence, or for making 
rapid movements by land, it is absolutely essential that for some time to 
come a considerable nnmber of points should be occupied as military posi- 
tions around the coast and island " (Mr. Eyre to Gen. O'Connor, Oct. 27). 
And afterwards, on the day before the expiration of martial law, when after 
a delay of ten days, caused by differences with the Commander-in-Chief as 
to the distribution of the troops, that distribution had just been completed, 
the Governor wrote to a military officer : " At the time that you arrived 
the insurrection in the eastern parishes was Uioroughly got under, but 
from information reaching the Government lh>m eveiy dtrection it was 
evident that a seditious and disloyal spirit pervaded the entire island, and 
that in several localities the negroes were prepared to rise, and repeat the 
scenes which occurred in St. Thomas4n-the-East, if a fitting opportunity 
presented itself ; there were also good grounds for supposing that a con. 
siderable amount, of intereommunication had taken place between the 
disaffected of the different parishes, and that had the rising not been brought 
about somewhat prematurely at Morant Bay, it would at a later period of 
of the year have been more general and simultaneous. Under these cir- 
cumstances the natural and, indeed, the necessary action of the Government 
was to station small parties of troops as rapidly as piaeticable at as great a 
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of military force for its suppression, and, therefore, may ap- 
pear to require the continuance of martial law, until there 
has been such a distribution. 

Such circumstances may be considered to raise a difEcult 
question, which in the United Kingdom has been deemed 
under similar circumstances to require legislative solution, 
whether martial law may not be justified as a measure of 
prevention, even in other districts, where there has not as 
yet been any actual rebellion (a). And although a Colonial 

number of distinct positions as possible ; under the circumstances in which 
the colony is placed there is no help for it, and it is better that the troops 
should suffer in their military organization and discipline for a time, if 
thereby they can prevent the outbreak of rebellion, that by being con- 
centrated and kept in good military order they should leave openings for 
the disaffection to gain ground and break into a rebellion, which once 
existing might require a much larger number of troops and a long period 
of time for its suppression. That the policy is a sound one is shown by 
the result at each station where difficulties were anticipated ; the mere 
stationing of a small body of troops has allayed apprehension, and has so 
far had the effect of keeping the several districts quiet. It is, however, 
important to bear in mind that it does not follow because the districts are 
quiet, therefore the troops may be withdrawn ; it is the presence of the 
troops that causes this quietude. The tendency to sedition and rebellion 
is still latent, and requires to be carefully watched and kept in check for 
some time to come." (Gov. Eyre to Col. Whitfield.) 

(a) This state of things in Ireland has led the Imperial Legislature 
either to sanction the Government in declaring martial law, even although 
there had been no actual rebellion (a course always of doubtful legality), 
or to pass a measure allowing a partial or modified form of martial law in 
case of apprehended rebellion {vide ante, p. 133). In a colony where there 
is no such modified form of martial law provided, it is manifest that the 
position must be one of great difficulty, and that difficulty was one of the 
many which arose in Jamaica. Martial law had been strictly limited to 
the district covered by the actual rebellion, but there were such proofs of a 
disposition to rebellion all over the colony that the military Commander 
wrote to the Commander-in-Chief, Idiat from what he had seen of parts of the 
island, and the great difficulty experienced in procuring means of transport, 
he was of opinion that the other parts should be immediately placed under 
martial law, or his presence here, with my present small force, will be of 
little service to the colony. To this the Commander-in-Chief added : — 
*' I endorse the opinion, having been convinced fh)m the first breaking out 
of the rebellion that the whole island ought to have been placed under 
martial law.** Nevertheless, notwithstanding this strong opinion, the 

t2 
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Governor may be deemed to have acted wisely and judicially 
in resisting representation for an extension of martial law, 
under such circumstances, to districts in which there has 
not been any actual outbreak, he will probably be con- 
sidered justified in maintaining it in the district in which 
there had been an actual rebellion. 

The necessity for continuance, and even for the continued 
execution of martial law, might be shown by cases in which 
the infirmity of the means and measures of common law, 
for the repression of acts of preparation for rebellion, have 
been remarkably illustrated. Thus, as to secret arming or 
drilling, as there is nothing in such acts of themselves 
necessaiy illegal, and they could only be rendered punish - 

Governor declined to take that course, and wrote : ** My own views being 
Btrongly adverse to the establishment of martial law in parishes in which, 
although excitement exists and seditious language has been openly used, 
no actual outbreak or disturbance has occurred, I summoned my Executive 
Committee, and submitted to them the communication." And then he 
wrote as to the result : " We are of opinion that strong indications exist 
of a considerable amount of excitement and disaffection in most of the 
western parishes. At the same time other portions of the western parishes, 
though, as far as we are aware, free from any actual disturbance, are in a 
very unsettled state. In order to meet possible contingencies, and afford 
the largest amount of protection to the loyal and well-disposed inhabitants, 
we are of opinion that certain posts should at once be occupied by troops, 
as originally proposed, &c. With regard to the immediate proclamation 
of martial law in the other parishes as requested, I would remark that m 
no actual outbreak exists in any of them, I do not consider it will be politic 
or right to adopt the course suggested at present. Should any serious dis- 
turbance take place, I should be ready to recommend its adoption to a 
Council of War, which would have to be summoned to consider the ques- 
tion." This course was highly approved of by the Secretary of State, who, 
although he considered himself compelled to censure the course taken by 
the Governor in continuing the execution of martial law in the district 
where it had been proclaimed, couched his censure in the most considerate 
terms, and coupled it with an entire approval of the course taken in resist. 
ing the pressure put upon him to induce him to extend the area of martial 
law, and perhaps some may think that in pronouncing this censure suffi- 
cient weight was not given to those considerations which may have been 
drawn from the general condition of the colony, in regard to the continu- 
ance of the operation of martial law in the district where it existed, as a 
compensation for not extending it beyond that district. 



CONSIDERATIONS AS TO ITS CONTINUANCE. 277 

able by strict proof of a treasonable intent^ afforded through 
the doubtful and dilatory process of legal prosecution, it 
might practically be impossible to put a stop to such acts 
at common law, and yet it is manifest that to permit a 
disaffected class of the population, possessing an over- 
whelming preponderance in numbers, to arm themselves 
and organize themselves, and thus prepare for actual re- 
bellion, would be simply to sacrifice the loyal portion of the 
community, or place them entirely at the mercy of the 
rebels ; and, under such circumstances, it might be essential 
to continue martial law in force until an adequate military 
power was distributed throughout the country (a). 



(a) Thus, at the time martial law had actually terminated in Jamaica, 
the Qoremor received from the Gustos or Lord -Lieutenant of a district, 
far distant from the scene of actual insurrection, official communications 
from the local magistrates, enclosing reports of police inspectors as to dis- 
coveries of arms. Thus, there were found at one place upwards of a 
hundred pikes, or spikes made of hardened wood, evidently intended for 
ofFensive use, as they could not possibly be of any other use. The report 
of the Police Inspector, November 16 (two days after martial law was over), 
stated, ** I received a despatch, stating a number of people in the district 
were armed with spikes. I went up during the night, accompanied by 
police, and searched the house, in which I found upwards of 100 spikes 
made of hard wood ; they are about eight or nine feet ^ong.'* He adds, 
that he has also sent down some from another district, also armed with 
spikes. He says he is told there is no Act to try the people by, and he has 
therefore written to ask how he is to act, and he says, '' I believe all the 
Revivalists in this parish and Manchester are similarly armed. Mr. Law- 
rence wished me to apprehend them all in this parish. If I had done so, I 
would now have had in custody upwards of one hundred. I did not think 
it advisable, for if they were apprehended, and then discharged, it would 
do more harm than good." He added, ** as the soldiers are now here, I 
believe that they are needlessly alarmed." So it was plain that it was only 
the presence of the military which afforded any adequate protection. Yet, 
when the magistrates desired to know what could be done, the Gustos, or 
Lord-Lieutenant, wrote to them in these terms : — ** It is no offence to be 
in possession of any number of sharpened hard wood stakes, but it may 
well be coupled with the surrounding circumstances, an index of an intent 
to rebel, or commit some offence, or one of the offences as are specified in 
the Island Act, 4th Geo. IV., c. 13, s. 1. If, upon examination of the 
prisoners, corroborative, circumstantial, or other evidence be obtained, 
showing a reasonable suspicion of a plot for any such purpose, they should 
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It is inaQifest that, as the only necessity for martial law 
arises from the absence or deficiency of military force, the 
mere presence of which of itself exercises a deterrent in- 
fluence sufficient to give peace and confidence (a), that ne- 
cessity may exist so long as that deficiency exists, but must 
terminate as soon as that deficiency is at an end ; and that, 

be held to bail to answer for conspiring to, &c„ &c. ; if not, they should be 
dismissed with a judicious caution, but without any threat of the possi- 
bility of their bringing the infliction of martial law on themselves by the 
manifestation of a disloyal spirit, and should be informed that the Governor 
can declare it much more promptly now than heretofore.*' And he added, 
'* It is not desirable to apprehend any subject on a charge which, if proved, 
the law does not deem a puniahahle crime** (Pari. Pap., part 1). The 
Attorney-General of the Island^ appears to have sanctioned the same view 
(Pari. Pap.), which is supported by the fact that special statutes were 
deemed necessary in this country and in Ireland to prevent arming and 
drilling. And such a statute was afterwards passed in the colony alluded 
to. But in the absence of any such statutable provision, it is manifest, 
that in such a state of things protection could only be afforded in one of 
two ways, either by the terror of martial law, or by the presence of an 
adequate military force. Accordingly, under such circumstances in Jamaica, 
martial law was continued until a military force was distributed through 
the disturbed districts. These matters, of course, would weigh strongly 
with the Governor, and shortly afterwards he wrote to the Secretary of 
State : — '* There can be no question but that the island is still in a very 
precarious position, and th^t we are only enabled to keep down a further 
rising of the negro population by the most watchful vigilance and by the 
constant presence of troops and men of-war. The pikes described in the 
letters to Mr. Salmon are similar to what the people in Hayti use as 
weapons " (Mr. Eyre to Mr. Cardwell, 20th Nof.). 

(a) Thus, in the Jamaica case, the Governor, so soon as the military 
reinforcements arrived, desired to take steps for their distribution through 
the island, in order to remove the danger and restore peace and confidence, 
which would have enabled him to dispense with martial law ; and he wrote 
thus to the Commander-in-Chief: — "In the existing state of matters in 
Jamaica, with seditious language, expressions of sympathy with the rebels 
of the eastern districts, or positive threats openly and publicly made use of 
in many places, it is essential that such arrangements should be made, by 
obtaining the support of small bodies of military, as would enable the 
Government to capture and punish the offenders without incurring the risk 
of allowing an actual rising of the negro population to take place, and 
gain head. What is now required in the western provinces is, not to 
undertake military operations where no actual rebellion exists, but to make 
such a disposition of the forces available for service in the colony as will 
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therefore, martial law ought to be suspended as soon as a 
sufficient military force is obtained to distribute through 
the disturbed district, in such a way as to restore peace and 
remove danger, or, at ^1 events, so soon as that distribution 
has taken place. 

prevent rebeUion breaking out, will, as fiur as such oan be provided for, 
render life and property safe, and will give a feeling of confidence to tbe 
settlers. Neither war nor actual rebellion exist at present in the western 
districts : there are no parties in arms against us, nor is there any organised 
body of negroes, so fiur as I am aware ; consequently there is at present no 
requirement for a large force in any one position, and no likelihood of any 
serious opposition being made to a trained military body of even fifty men 
only, aided, moreover, as they would be by volunteers, police, or the resi- 
dent settlers, in the case of any disturbance. The principal positions at 
which military support is considered to be required for a time are com- 
paratively isolated from each other, with no very rapid or constant inter- 
communication, and that an outbreak might occur at aby one of them, and 
the white population be massacred, and property destroyed, as at Morant 
Bay, before aid could be rendered from a position only a few hours off in 
point of time. It is better to locate troops in spots where, from the 
character of the population or local circumstances, we had reason to fear 
might become the theatre of outrage. I believe that if this policy is con- 
tinued for some little time, the country will settle down into its usual 
quietude " (Governor Eyre to General O'Connor, 29th October. Pari. Pap. 
Part 1, p. 70). The Commander-in-Chief, however, differed with the Gover- 
nor, and desired to keep the troops chiefly in one position, and to declare 
martial law over the whole island or over great portions of it, which the 
Governor refused to do. Hence from the 30th October to the 10th Feb- 
ruary, the distribution of the troops was delayed, and only three days 
afterwards martial law was put an end to. Throughout, the main danger 
was the spread of the insurrection, and when it was subdued in one district^ 
lest it should break out in another. Thus, the Governor writing for more 
troops, said : *^ General apprehension and alarm exists lest the movement 
extend to the entire island, and the insurrection become a general one. In 
this emergency, a large portion of the troops stationed in this colony have 
been rapidly withdrawn from the head-quarters, and distributed at various 
points in the disturbed districts. The whole of the troops in this colony 
do not exceed above 1,000 (exclusive of those at Honduras and Bahamas), 
and I cannot conceal from myself, that such a number is utterly inadequate 
to suppress the insurrection in the districts where it now exists, and would 
not supply any troops whatever for the assistance or defence of other por- 
tions of the colony, should the outbreak, as is feared may be the case, 
unhappily extend to them. It may be as well to bring to your Excellency's 
notice, as an additional reason for this urgency, the immense area of 
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Under such circumstances (a), in presence of an imminent 
peril of renewal of the rebellion, a Governor will be deemed 
justified in. maintaining martial law, in order to have the 
advantage of the terror which its name inspires, although 
the period or the degree to which its execution shall be 
continued is a matter upon which he must exercise his 
judgment, under his responsibility to the Crown. And, at 
all events, so long as a real danger exists, or can reasonably 
be deemed to exist, the Governor of a colony need not fear 



Jamaica, extending about 150 miles in length, and from 50 to 60 in 
breadth, and the physical features of which are of such a nature as at once 
to prevent a rapid inter-commnnlcation with distant points, and render 
exceedingly difficult all inland movement of troops, whilst they afford 
both shelter and supplies of food to the insurgents in fastnesses of the 
mountains, where a large portion of the peasantry reside" (Desp. of 
Hr. Eyre to Oovemor of Nassau). 

(a) Thus, with respect to the primary question as to the proclamation of 
martial law, the Commissioners said that the Council of War had good 
reason for the advice which they gave, and that the Governor was well 
justified in acting upon that advice, though they disapproved of the con- 
tinuance of martial law in its full force to the extreme limit of its statutory 
operation, and to the excessive nature of the punishment inflicted : " In 
reviewing this painful portion of the case, the greatest consideration is due 
to a Governor placed in the circumstances in which Governor Eyre was 
placed. The suddenness of the insurrection ; the uncertainty of its pos- 
sible extent ; its avowed character as a contest of colour ; the atrocities 
committed at its first outbreak ; the great disparity in numbers between 
the white and black populations; the real dangers and the vague alarms by 
which he was on every side surrounded ; the inadequacy of the force at his 
command to secure superiority in every district ; the exaggerated state- 
ments which reached him continually from difierent parts of the island ; 
the vicinity of Hayti, and the fact that a civil war was at the time going 
on in that country— all these circumstances tended to impress his mind 
with a conviction that the worst consequences were to be apprehended from 
the slight appearance of indecision.*' The Governor gave these reasons 
for continuing martial law : — " Ist. In order to deal summarily with 
the cases excepted from the operation of the amnesty, many of the 
parties being as guilty as those tried by courts-martial previous to 
the amnesty. 2ndly. To preserve peace and good order in the districts 
where the rebellion had existed, and to afford time to reorganise the 
civil institutions. The magistrates, the clergy, and other principal 
inhabitants had been killed, wounded, or driven away. The inspector of 
police had been killed, and the force became disorganised and demoralised 
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that he will be considered to have acted rightly in maintain- 
ing martial law, provided its execution be kept as far as 
possible under due control And it is manifest that its 
control must be based upon the same principles, and those 
considerations of necessity for the public safety, which alone 
justify its declaration. 

The true principles of martial law (a) have, indeed, been 
admirably explained and expounded by the ministers of 
the Crown, in their comments upon the events of a recent 
unhappy rebellion (a) ; and although it has been acknow- 

Srdly. It was important that for some time longer at least the Government 
should continue martial law, to operate as an example and a warning in 
terrorem 0701* the disaffected of other districts, without the necessity of 
imposing it in those districts. 4thly. The indication which the continuance 
of martial law in the county of Surry for some days after the amnesty gave 
of the determination of the Government to deal promptly and decisively 
with persons guilty of rebellion, or the concomitant crimes of murder and 
arson, was the most efficacious step it could take to overawe the evil-dis- 
posed in other parts of the colony, and thereby prevent any rising amongst 
the negro population of the districts where disaffection and seditious ten- 
dencies were known to exist. Those were the four principal reasons which 
operated with the Government at the time." The Commissioners reported 
that the Governor would have been to blame if he had thrown away the 
advantage given by the terror which the name of martial law inspired, and 
the Secretary of State concurred in the view (vide ante, p. 202), although 
he thought that the execution of martial law ought to have been suspended 
so soon as the reinforcements arrived. 

(a) Thus Mr. Cardwell, in his final despatch upon the subject, lays down 
in clear terms the governing principle. Future good government is not 
the object of martial law. Example and punishment are not its objects ; 
its severities can only be justified when, and so far as, they are absolutely 
necessary for the immediate re establishment of the public safety. Next, 
in accordance with the Report of the Royal Commissioners, he laid down 
the great rule that " measures of severity, when dictated by necessity 
and justice, are in reality measures of mercy," for then the course of pun- 
ishment was arrested as soon as you were able to do so, and you have exerted 
yourself to confine it, meanwhile, to ascertained offenders, and to cases of 
aggravated guilt. And that no time should be lost in checking, at the 
earliest possible moment, those measures of instant severity which only an 
overwhelming sense of public danger justifies, and returning to the ordinaiy 
course of legal inquiry, and of the judicial trial and punishment of 
offenders. The Secretary of State admitted (vide ante)^ that the mat- 
ter was one of difficult and delicate judspnent, and one on which the 
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ledged that any error of judgment which may have ariseti 
on that occasion may be in a great degree accounted if not 
atoned for by the suddennesg of the emergency and the 
absence of instructions^ those despatches have gone far 
to dispend with the need for such instructions^ and afford 
ample materials for future guidance, should the occasion 
ever again unhappily arise in any British colony. , 

Under the conditions, and within the limitations thus laid 
down, and subject to such restraints and regulations as have 
thus been suggested as arising naturally and necessarily out 
of the principles upon which, and upon which alone martial 
law, or the means and measures of war, can be justifiable, 
such measures are not only undoubtedly lawful and allow-' 
able (a), but it is the bounden duty of the Governor of a 

conduct of the Govemor was entitled to every consideration. Mr. Cardwell 
indeed added with characteristic candour, that there were no instructions 
on the subject, and that it might be matter for consideration whether any 
could be issued ; but his successor, Lord Carnarvon, has intimated very 
truly, that no instructions can relieve a Govemor from the necessity of 
acting on his own responsibility, and the admirable despatches which the 
Jamaica case has elicited, and the substance of which has been care^ly 
embodied in these pages, must go far to dispense with the necessity for any 
further instructions, and to afford ample guidance for the future, should 
any occasion for it unhappily arise. And this reflection may mitigate the 
regret that otherwise might be felt at much that has occurred. 

(a) Thus, in the course of a recent debate on the subject^ the eminent 
person, Mr. Headlam, whose official opinion as Judge Advocate-General 
has already been alluded to, said : ''He thought that the law of this 
country was not only amply sufficient to justify the Crown in taking 
sufficient measures for the defence of the realm, but that the minister of 
Crown would be liable to the gravest censure — would be liable almost to 
impeachment — ^if he neglected to take sufficient precautions for the defence 
of the country. He was, further, of the same opinion in the present case 
also ; that it was not desirable to alter the existing law, and that it was better 
to leave it in the same state in which it had always been, the duty of the 
Govemor being to take care, in the words of the old Latin maxim, ne quid 
detrimenti respublica capiat. Whether they called it martial law, or the 
law of necessity, it was precisely the same thing. If the executive autho- 
rity superseded the ordinary law of the country when a sufficient case of 
necessity arose, they were all agreed that it should be supported in that, 
and also that it should be coiered by an act of indemnity afterwards. At 
the same time he was not prepared to say that they ought to fetter and 
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colony, in case of rebellion, to declare martial law, and he 
will be held seriously responsible if he does not ; and if in 
consequence of such neglect a rebellion gains ground which 
otherwise might be suppressed. And the declaration of 
martial law, when thus lawfully declared, will be deemed to 
justify all such measures as are honestly deemed necessary 
by the military authority to meet the emergencies, martial 
law being in effect the law of war, justified by necessity, and 
administered by military authority. 

control any such authority by declarations of that description. There 
were two distinct dangers before them. If they made precise declarations 
of that description they might fetter and control public men, and render 
them 80 timid in case of emergency that they would fail in their duty. 
On the other hand, they might pass enactments which would tempt weak 
men to exercise powers which ought not to be exercised unless absolutely 
necessary. It was, perhaps, too much to expect men to act with perfect 
wisdom in every case, but if they acted in strict good faith, and for the 
best, they could not be fairly refused an indemnity afterwards. Whether 
such proceedings were justified by martial law, or upon the plea of 
necessity, appeared to him a matter more of wrords than of substance." 
The Secretary of State for the Home Department, Mr. Gathome Hardy, 
while deploring the fact that necessity sometimes compelled the proclama- 
tion of martial law, noticed '* that honourable members had admitted the 
occasional occurrence of such a necessity, nor did the Lord Chief Justice 
ignore the necessity which might arise of setting aside the law of the land 
and securing with great vigour the military law such as is enforced by a 
General in an enemy's country. The Lord Chief Justice, indeed, admitted 
that though an insurrection were suppressed, it might be necessary to 
continue the enforcement of martial law, in order to strike terror into the 
minds of the people for their better order in future. Everyone was agreed 
that in cases of insurrection and danger to the lives of peaceful citizens it 
was the duty of those exercising the supreme power to put aside th^ 
ordinary laws, and to proclaim martial law until the insurrection was 
suppressed; and it did not need the existence of armed resistance to 
constitute insurrection. He ^knew of none who said that the Jamaica 
authorities who had been referred to were wrong in using, in the first 
instance, the most forcible means to put down the rising. He thought^ 
that if an executive were to act by military power, it would proceed in 
accordance with the ordinary law of the case, and military force would 
involve military law. If military force were adopted, it was surely fairer to 
announce to those against whom it was proposed to act that the ordinary 
course of law be superseded ? He trusted that neither in Lreland nor in 
the United Kingdom, nor in any of the colonies, would the occasion ever 
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Thus, those general views of the law upon the subject 
which had been put forth by the Author in his former 
work, and are maintained in the present, have been, after 
prolonged discussion, substantially upheld by Parliament ; 
and with the full assent and sanction of Parliament it has 
been stated that the Crown has issued general instructions 
to the Governors of colonies, for the commanders of naval or 
military forces, in which those views (a) are embodied. That 

again occur for the employment of those powers which were necessary to 
the executive in times of great emergency. At the same time he implored 
the House of Commons not to place an impediment in the way of those 
who were acting in distant spheres, and to whom, with great responsibili- 
ties, was committed the duty of upholding the authority of the crown and 
the rights of this country." The right honourable gentleman, Mr. Card well, 
who had been Secretary of State for the Colonies during the period when 
the Jamaica case occurred, and whose considerate despatches have afforded 
such valuable guidance, substantially concurred in this view, and truly 
observed, **that the chief and most fertile source of abuse, when the deplor- 
able emergencies to which the motion pointed to occurred, was the fact 
that usually the inferior agents over whom the higher authorities were 
called upon in circumstances of extreme difficulty to exercise control, were 
guilty of excesses which their superiors would, if they could, have been 
glad to restrain. The adoption of a vague abstract resolution like the 
present one, however, instead of strengthening the bonds of discipline, and 
increasing the control of the superior authority over its subordinates, 
might have rather a contrary effect." 

(a) The Admiralty issued, under the advice of their able counsel, the 
following instructions, in which the distinction between the actions of the 
military in aid of the civil power, and the functions of the military power 
under martial law, was well drawn: ** Instructions for the guidance of officers 
and party when the ordinary law prevails. 7. If called upon to act for the 
suppression of riots and other disturbances when the ordinary law prevails, 
the following precautions are to be strictly observed : — The party is to be 
employed only on the requisition of the civil authority. The party is not 
to act without the presence of the civil authority, except for the purpose 
of self-defence, or the prevention of actual violence to the persons or pro- 
perty of Her Majesty's subjects. The party is to fire only by order of 
the officer in command. Notice is invariably to be given that the fire 
will be effectual, &c., &c. Instructions to the commanding officer of a 
party landed when martial law has been proclaimed. 9. If martial law 
should be proclaimed in any district, you are then to follow the directions 
of the officer appointed to the military command of the district. 10. The 
arbitrary will of such officer in such case supersedes the ordinary law for 
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is to say, that there is an essential distinction between the 
function of the military forces when called out merely in aid 
of the civil power^ and when acting under martial law ; that, 
in the former case, they are under the civil power, and in the 
latter case they are not ; that, in short, martial law is military 
rule, and supersedes or suspends the ordinary law, and 
establishes for the occasion absolute military power. It 
follows that from the very nature of martial law, as it is 
absolute and discretionary military authority, it is hardly 

the time being, in the same manner and degree as it would if the district 
placed under martial law were an enemy's country. 11. You are to require 
directions in writing from the officer in military command of the district 
under martial law as to your conduct in all matters of importance, especi- 
ally in regard to the treatment of prisoners taken by you, whether they be 
taken in the actual commission of violence against the persons or 
property of Her Mtyesty's subjects, or under other circumstances. 12. It 
is competent for the officer in military command of the district under martial 
law to order prisoners to be brought to trial in a summary manner before 
a council, to be named as he may direct. 13. If you are to preside over any 
such council, usually termed a court-martial, although not necessarily 
constituted under the provisions of the Mutiny Act^ you are to request 
instructions in writing from the officer in military command of the district, 
and you are not to carry into execution any sentence of such council, 
whether of death or otherwise, without being empowered so to do in writing 
by such officer. 14. You will take minutes in writing, if employed on any 
such council, and you will require such of your officers as may be so em- 
ployed to take minutes in writing of all the proceedings and evidence, to 
be communicated to your Commander-in-Chief for his information. 15. 
You will take care, if so employed, and you will direct your officers, when 
so employed, and apply for the assistance, if possible, of a legal adviser. 

16. In case it shall not be practicable to obtain directions in writing from 
the officer in military command of the district, you will endeavour to obtain 
directions in such mode as will admit of no subsequent doubt as to their 
tenor, and shall commit them b& soon as possible, if practicable, to writing. 

17. Under no circumstances are houses or property to be destroyed, except 
under the exigencies of military operations or of self-Klefence, or under an 
order from the officer in militaiy command of the district under martial 
law. 18. The officer in command of a party is to keep a journal detailing 
all his proceedings, a copy of which is to be forwarded for the information 
of the Commander-in Chief. 19. In conclusion, you will observe that these 
instructions are framed for your guidance, in the absence of specific direc- 
tions from the officer in the military command of the district, and you are 
in all matters relating to operations on shore to follow his directions. 20. If 
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possible to isme before band specific instmctions, and socb 
as have been issued to tbe Governors of colonies or Com- 
manders of forces are only designed to aid tbem in the 
exercise of their judgment and discretion, by the suggestion 
of considerations which should guide them, or regnlations 

anj directioiiB gireii by the SAid military officer shoald conflict nith any 
of these instraetunia, yoa are ncTertheless to act in aceordance with hia 
diieetiona, fini biuiging to his nolioe, if possible, these instnietion& Ton 
are carefiilly to weigh the eompantiTe importance of any conflicting instmc- 
ti<n8 yon may leeeiTe^ remembering that yon will still be responmble to your 
naTal superior for the exeeation of any orders yon may rcceire from him. 
So the late Under-Secretaiy of State, Mr. W. E. Foster, last aesaon asked 
the Under-Secretaiy oi State for the Colonies when he woold lay wpoa the 
table of the Honae the instructions which he had informed the House 
woold be sent to the Colonial GoTemors for their gnidance in case of in- 
snrreetioii ; and, if not able to do so at once, whether he would object to 
state the purport of sodi instmctionst And Mr. Adderiey in answer 
said, the instructions to which the qnestion referred were not complete. 
They were sent oat in ctmfidential draoght for the consideration of the 
Goremors of all colonies, and it was thought in the office that some modi- 
fication would be neceasaiy in their phraseology. In fiut, the instructions 
were not meant to be imperatiTe recomm«idations» but were intended in 
the way c^adrice and caution to Goremors in the case of insurrection. 
As to the general purport of them, it was to this effisct : — ^That no place 
should be prodaimed as in a state of insurrection unless there be armed 
resistance to law beyond the ordinary powers of suppressiaiL Then saeh. 
prodaimed district shoald not extend further than was necessary for public 
safety. Such proclamation should be published by all possible means 
throughout the districL As &r as possible the Goremor shoald give 
instroctions to the officer commanding the military. Clril magistrates should 
be warned that the prnrlamation gires them no extnardinary powers. 
Commanding offieer to take the entire military authority. AH officers to 
report aa often as poesihle to him, and he to the QoTemor. Troops nerer, 
without argent neeessity, to be detadied, ex«^t in command (rf'a commis- 
sioned officer. AU injury to npn-rombatants^ women, and diildraii, as Car 
as possible to be avrnded, and destruction of property. The Prorost-Mar- 
shal, nhsa appointed, to be limited by written lader as to pan]diment& 
Ko punishmentSfe unless trial impossible, without court- martial of at least 
three offioos ; and erery reasonable &dlity for defimee, and no sentence of 
death except by two4hird3 of the court. Written records to be left." It 
win be seal that these instroctioos are in spirit and effect predady what 
nay be deduced from the prindples laid down in the present work ; and 
that, on the other hand, they necessarily imply the legality of the measores 
thos recommended. 
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which should be issued. It need not be pointed out how 
entirely this assumes and implies the doctrines which it 
has been the object of the Author to establisL And it 
will be ^en, also^ that the general tenor and effect of the 
Instructions which have been issued, is to embody and 
carry out those restraints and regulations which have been 
suggested in this work, as arising naturally and properly 
out of the principles upon which alone the legality of mar- 
tial law can be properly upheld. 



FINIS. 



London : Printed by C. W. Stbvbhs, 6, Great Queen Street, W.C. 



s 



K 



AF H8^ 
CofWMnlsrtM upon 




3 6105 044 113 012 



\ ^* 




y 



/ 



\ 



